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Executive Summary 
 

This report examines the practice of suppliers of consumer products and services, 

segregating part of their costs as a separate charge, and adding the same to the final 

price paid by consumers. These charges include such “system access fees”, 

prevalent in the wireless telephony market, “fuel surcharges” in airline 

transportation and “account opening fees” in financial services. The fundamental 

nature of the charges  reviewed in this report is that they are subjective, and not 

based on cost accounting principles, part of the business expense of the supplier, 

mandatory, and often have the veneer of a government authorized or directed 

charge.  

The report focuses on three major industries-telecommunications, airlines and 

financial services-setting out the prevalence and flashpoint of this kind of billing in 

consumer sales transactions. Where available, the existence and treatment of extra 

charges in other jurisdictions including the United States, the European Union and 

the United Kingdom is also reviewed and discussed. The report notes that the 

practice seems to be continuing and spreading to more industries such as car 

rentals, because it enables the supplier to attract customers by featuring a lower 

price that does not include the separate extra charge. 

The report concludes that the practice of adding additional charges to a customer 

bill for items that are intended to defray the supplier’s cost in delivering the 

product  or service to the customer causes distortions in the competitive market 

that usually  work to the detriment of the consumer. While some industry adherents 

to the practice of using surcharges defend it as it discloses to the consumer what 

must be expended to produce the product and service, the value of this information 
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is largely insignificant in comparison to the problems the practice may cause. 

These include the following results: 

1. It usually means that the overall advertised cost of the product and service is 

increased by the amount of the surcharge or extra charge. Where that charge 

is simply a subjective estimate of one aspect of the supplier’s cost of doing 

business, it  misrepresents the price of the product or service  to the 

consumer; 

2. It prevents meaningful comparison shopping by consumers because the 

advertised price of a supplier may or may not reflect accurately the 

price/value equation for the purpose of making a choice; 

3. When one supplier in a product or service market engages in the practice, it 

encourages others to follow to be able to advertise a lower matching price; 

4. It discourages comparison shopping by presenting these fees and charges as 

a pass through leading customers to believe they are unavoidable; 

5. It presents the extra fees and charges as though they were mandated by the 

government; 

6. The fees and charges may not be disclosed until immediately before the 

transaction has been concluded between the consumer and the supplier. It 

may rely on the “thrill of the deal” and the effort that the consumer has made 

to that point to secure the transaction to diminish informed consent; 

7. It discourages efficiency and productivity by allowing recovery of costs in 

an uncompetitive fashion. 

The report discusses potential remedies that may currently be available under the 

federal Competition Act and the provincial Consumer Protection Acts chiefly 

associated with the aspects of misrepresentation of the total price and the nature of 

the extra charge itself.  Because the individual context of the sales transactions in 
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question must be examined as part of any proceeding to rein in the practice under 

existing legislation, there is some uncertainty of result that likely allowed the 

practice of extra charges to flourish. The report advises that the preferable solution 

for consumers would be an outright ban on the practice. Failing the same, the 

report recommends provisions in the relevant federal and provincial legislation that 

would mandate the advertising or representing of an all-in price including the extra 

charge whenever advertising or representation of the product or service is done. As 

well, using the precedent of legislation adopted or introduced in the U.K. and the 

United States, the  approach of establishing transparency and competition- 

enhancing  objectives governing  consumer transactions  in legislation, and 

empowering relevant regulators  to disallow sales practices, not in compliance  

with  those objectives should also be considered if an overall ban is not 

implemented. 
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I.  Introduction 
 

There is little doubt that the practice of assessing additional charges for items that 

seem extraneous,  unwanted, or something that  is normally part of the vendor’s 

responsibility to supply as part of the contract  is a major irritant in the Canadian 

and international marketplace. In industries such as telecommunications, banking 

and airlines the practices have given rise to considerable volume of complaints 

regarding the unsuitability and legality of such practices. Of particular concern, is 

the aspect of “bait and switch” inherent in advertising a service and a product at 

one price, and then concluding the transaction for a higher price after the additional 

charges are added to the total. 

This report will not endeavor to study marketplace abuses associated with every 

kind of charge levied by merchants on products and services on top of the actual 

price specified for the product or service. For example, government-mandated 

taxes, duties and other levies may be unexpected to the consumer and not  

disclosed or included in the advertised price. While this problem may be remedied 

by the law and policy reform solutions suggested in this report, it will not be dealt 

with except as the conduct relates to general transparency and the 

misrepresentation of final price. Similarly, charges billed for products and services 

that were not actually ordered and/or received are features of a troublesome 

marketplace practice, but not one that is squarely within the ambit of this report.  

Another consumer dilemma in which “extra charges” can appear is in the context 

of changes to the contract price for goods and services after the contract has been 

concluded. These charges may eventuate as a result of circumstances that give rise 

to monetary consequences for the seller that were allegedly not covered by the 

contract, or where there is a blatant attempt to simply increase the price or the 
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consideration demanded from the consumer. 1 Some of these additional charges 

may be levied with language that seems to confirm the  bona fides of the exercise  - 

a trait that is also common to the subject matter of this report. However,  this report 

will not review the various techniques to extract additional monies from consumers 

by attempted reformation of the sales contract or resiling from the advertised price. 

The focus of this report will be on the increasing number of businesses and 

industry in North America that are resorting to the subterfuge of isolating one 

element of their service or the operations that they provide to the consumer and 

assessing a separate fee for the  same.  Sometimes the fee is associated with 

moving an element of basic service into an optional category for assessment. Other 

times, it is passing on an imaginary fee or charge that the service provider 

supposedly has to pay or is simply caused by the agreement with the customer.  

This report will look at the prevalence of such fees by examining the practices in 

three major-industries, airlines, banking and telecommunications-as well as 

explore the legal underpinning for the assessment of such charges and their 

possible reform or eradication.  

In the completion of its analysis of the problem of extra charges, the report will 

look at examples of the practice in the subject industries, the observable impact on 

consumers in the market and efforts to change such conduct in the relevant 

industry. 

   
                                                            

1 See British Columbia(Director of Trade Practices) v. Lansdowne Pontiac Buick GMC Limited [1986]B.C.J. 2065 
for an example of the treatment of an additional charge levied in the course of selling an automobile. Here the 
charge was levied ostensibly  in order to provide the consumer with the advertised low rate of financing. The 
B.C.S.C. found this to be a deceptive practice and ordered an injunction and restitution. 
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II. Airlines 
 

As the first major public service industry deregulated in North America, airlines in 

Canada and the United States have frequently attempted to exploit the relative 

latitude they have been accorded in pricing their fares. This has meant pricing in 

accordance with demand and the presence of competitors, but it has also led to 

airline behaviour that is designed to effectively mislead passengers as to the full 

cost of their fare or extract additional consideration through a subjective separation 

of an expense from the normal costs of doing business or providing air service. 

One of the more contentious applications of the latter practice has been the levying 

of fuel surcharges by airlines in response to escalating oil prices. The identification 

of fuel as an important cost component necessitating fare adjustment by airlines is 

not surprising: airline fuel costs were identified as constituting some 30-40% of 

airline operating costs when fuel increases hit in 2008.2  At that time, Air Canada 

and WestJet followed the lead of several American air carriers by adding fuel 

surcharges on all flights. The increases were significant: WestJet’s surcharges, 

starting May 13, 2008, would boost ticket prices for short-haul flights by $20-$30 

for medium range flights, and $45 for long-haul flights and Air Canada’s 

surcharges would boost ticket prices by $40 for return flights of less than 480 

kilometres and $80 for return flights between 480 and 1600 kilometres.3 

The assessment of fuel surcharges during this period obviously had a salutary 

effect on airline revenues. The Globe and Mail noted in the spring of 1988 that an 

Air Canada Boeing 777 uses nearly $69,000 worth of fuel between Toronto and 

                                                            
2 “Airlines Struggle with Fuel Costs”, Conde Nast Portfolio.com,  online: http://www.portfolio.com/news‐
markets/national‐news/portfolio/2008/06/04/Airlines‐Struggle‐With‐Fuel‐Costs. 
3 “Calgary Based WestJet Introduces Fuel Surcharges on All Flights”, City News,  
online: www.citynews.ca/news/news_22619.aspx. 
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London and brings in about $50,000 in fuel surcharges when full.  4 But the net 

effect of the addition of fuel charges was largely confusing and inconsistent. For 

instance, a one-way flight from Toronto to London by Air Canada with an 

advertised fare of $229 would tack on an additional $145 surcharge, bundled in 

amongst various charges labeled ‘other taxes’, where the same flight by WestJet 

would tack on a $32 surcharge under the ambiguous heading ‘Fuel-Nav-Ins.”  

Exacerbating the escalating prices for passengers was the fact that Canadian 

airlines did not advertise an all-in price for airfares to which the fuel surcharges 

applied. As well, the amount charged seemed to be dependent on the state of 

competition between the departure and destination. 

On February 27 and March 2, 2008, the CBC TV show Marketplace aired a show 

focused on this issue.  The journalist asked why this advertising practice of 

segregating individual cost components was permitted by the federal government, 

who is responsible for regulating airlines in Canada.  Fred Gasper, the 

spokesperson of the airline umbrella group, the Air Transport Association of 

Canada, identified competitive issues as a reason to advertise these misleading low 

airfares. But Gasper also said that the wind is a factor in fuel surcharges - a 

statement that appeared to be difficult to square with the facts. At that time, the 

fuel surcharge on a flight to Europe was over $200, while a fuel surcharge to South 

America (twice as far) was $50.  It is difficult to believe that an aircraft flying east 

to Europe has 4 times the fuel consumption of an aircraft flying south to South 

America. Moreover, as all the airlines have these same issues, there is no objective 

justification for excluding fuel costs from the final price. This is a finding that goes 

beyond airline ticket pricing in Canada.  

                                                            
4 Quoted in “Nothing’s certain but death and taxes‐and airline surcharges” Chris Selley, MacLeans, June 6,2008 
online: http://www.macleans.ca/article.jsp?content=20080606_161341_3908 
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With oil prices rising, tacking fuel surcharges became 

increasingly popular among the transportation industry.  

But where most freight companies calculate fuel 

surcharges according to fuel indexes such as the US 

Energy Department index that tracks the price of diesel 

fuel, airlines charges flat-fee surcharges, where the link 

to actual fuel costs remains somewhat fuzzy.5 

 

During the period of rapidly rising oil prices in early 2008 many U.S.  airlines 

considered charging passengers separately for jet fuel as oil prices inched past 

USD $100 per barrel. United Airlines added a USD $5 fuel surcharge to domestic 

flights in November and doubled it in December 2007. Meanwhile, Continental 

and Southwest claim that they intend to keep its current pricing strategy without 

separate fuel charges and would rather focus on hedging fuel cost.  This approach 

has some historical precedent in that during the energy crisis of the late 1970s, 

charter airlines had separate fuel charges.  

 

Escalating costs, particularly when it involves a commodity with price volatility, is 

a significant business problem. But the actions of airlines such as WestJet and Air 

Canada, namely their attempts to mask the consequences of the necessity to raise 

fares, significantly diminishes the ability of passengers to make reasonable price 

comparisons. This is an issue on   a number of fronts. If the fuel charges were 

simply a pass-through, the practice would simply be damaging to overall 

transparency and possibly to competitors that were less devious. Here, there also 

seems to be an element of profiteering through deception. The Air Canada 
                                                            
5 Janet Ginsburg, Business Week (28 April 2005). “The Pain of Fuel Surcharge.” 
http://www.businessweek.com/bwdaily/dnflash/apr2005/nf20050428_1394_db035.htm 
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surcharge on the Toronto –London , U.K. route amounts to $36,250 for a full 

house on the Airbus 310, enough to roughly cover all the fuel costs of the 

estimated 43,000 litres of fuel required, and not just the price spike the surcharge 

was designed to meet.6 Furthermore, the fact that both Air Canada and WestJet 

imposed the same domestic fuel surcharges, despite differences in routes and 

operating costs, may be illustrative of the inability of market forces to provide 

competitive pressure to rein in such charges.  

However, it would also appear that airlines have not been content to rely on the 

state of competition to guarantee enforcement of price hikes. On June 26, 2009, the 

Canadian Competition Bureau announced that international air carriers Air France, 

KLM and Martinair have pleaded guilty and were fined a total of $10 million for 

their part in an air cargo cartel affecting Canada. The carriers admitted to fixing 

surcharges on air cargo exported on certain routes from Canada between 

April 2002 and February 2006. In particular, the companies admitted to 

communicating with competitors about the amount and timing of fuel surcharges. 

The Bureau estimates that the three companies imposed air cargo surcharges 

totaling approximately $31.5 million during the period of the conspiracy. Other 

investigations have been initiated in the United States and Australia (see below) 

concerning similar conduct in relation to passenger air travel.7  

Most of the critical comment surrounding the practice of extra charges in the 

airline industry has focused on the problems caused to consumers and markets 

associated with the failure of airlines to advertise an all-in price for air travel. This 

practice, which is very much an enabler of the extra charge gambit, represents a 

                                                            
6 Ibid  
7 An article by David Wylie of Canwest News Service on March 27, 2009 noted that Air Canada was under 
investigation for the same alleged misconduct with respect to cargo fuel surcharges. In the U.S., four international 
airlines were required to pay out some $504 million in anti‐trust penalties for collusion in relation to cargo fares. 
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significant problem in Canada that has attracted much critical study and response 

from consumer groups, politicians, and the media. The consumer organization, 

Option Consommateurs did a study in 2005 of advertisements involving some 35 

destinations served by Canadian airlines and found that the all inadvertised price 

was many hundreds of percentage points above the advertised price. The dominant 

airline, Air Canada, featured prices that were between 142% and 245% of the 

actual amount paid for the ticket by the consumer after all charges, taxes and fees 

(including all mandatory charges) were included.8  

In 2004, Consumer Measures Committee (CMC), began work on ensuring 

consumer protection in the travel industry.  The CMC was created under the 

Agreement on Internal Trade between the federal and provincial governments. The 

CMC has a representative from the federal government as well as every province 

and territory and provides a federal-provincial-territorial forum for national 

cooperation to improve the marketplace for Canadian consumers. The CMC Report 

studied the issue of full price advertising of travel services, specifically, airline 

travel advertising, because “there are gaps in the level of awareness and protection 

for consumers of travel services due to ongoing changes in the travel industry”9 

and there is a  general need for greater transparency, as airline advertising practices 

in the Canadian travel industry do not provide accurate and complete fare 

information on which consumers can base their travel purchasing decisions.  

 

CMC found that consumers are generally not aware of the level of surcharges – 

such as Nav Canada fees, airport improvement charges, fuel surcharges, insurance, 

                                                            
8 “ La Publicite sur le prix dans le domaine du voyage”, Option Consommateurs,  September 2005 at p.74. 
9 “Options for Greater Transparency in Airline Fare Advertising” Consumer Measures Committee, 2004,  
online: http://www.ic.gc.ca/eic/site/cmc‐
cmc.nsf/vwapj/CMC%20Travel%20Consultation%20Paper.pdf/$FILE/CMC%20Travel%20Consultation%20Paper.pdf. 
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air security charges, and taxes applicable depending on the province or country – 

imposed above the advertised price of airline travel services.  As the Option 

Consommateurs study referenced earlier showed, once all supplementary charges 

were added to the advertised price, the bottom line can amount to an airfare that is 

significantly higher than advertised. 

 

The CMC report took note of the jurisdictional issues involved in the regulation of 

travel advertising and travel agents.  Ontario, Quebec, and British Columbia have 

authority to regulate advertising by travel agents and wholesalers, but the 

regulation of airlines is a federal matter.  In some provinces, the advertising 

practices of all businesses are governed by general consumer protection legislation 

while others are covered by specific sector statutes under their general consumer 

protection law regime.  

 

Currently, there is no federal law specifically governing airline travel advertising.  

Sections 52 (false or misleading representations – knowingly or recklessly), 74.01 

(false or misleading misrepresentations to the public), 74.4 (representations as to 

‘bargain price’) and 74.05 (sale above advertised price) of the federal Competition 

Act 10 apply to all advertising but do not specifically address the concept of all-in-

price advertising.  

 

The CMC report considered the regulatory solutions that had been put in place by 

the provincial jurisdictions acting with their constitutional authority over travel 

agent advertising. In Quebec, for instance, travel sellers have the option to break 

out the description and amounts of the supplementary charges as long as the most 

prominent and clearly displayed price in the advertisement is the total price to the 
                                                            
10  R.S., 1985, c. C-34  
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consumer. In other provinces, more general consumer protection language is used.  

Manitoba deems it to be an unfair business practice for an advertisement not to 

give reasonable prominence to the total price.  

 

Though the CMC report suggested various options to provide greater transparency 

and a survey taken by Option Consommateurs showed that some 93% of 

Canadians surveyed opposed the airlines’  advertising practice of failing to 

include an overall fare price11, the Canadian government was slow to respond to 

the evident concerns. When Bill C-11, an Act amending the Canadian 

Transportation Act was introduced, the opposition made amendments that were 

eventually accepted by the Committee and the full House that would have 

mandated the making of regulations to ensure all-in pricing by the airlines. 

Responding to a strong airline lobby, however, the Senate of Canada amended the 

legislation to allow the Minister to set a date for the requirement of all-in pricing 

regulation to come into effect. Despite the Bill being given royal assent in June 

2007, the relevant section has still yet to be brought into force.12 

Extra Charges for Airline Services in Other Jurisdictions 
 

However, other jurisdictions have not been as reticent as the Canadian federal 

government in bringing airline advertising into line.  What is puzzling is that the 

refusal to act in Canada13 has been justified by the fear of such practices in foreign 

jurisdictions. In the United States, existing U.S. Department of Transportation all-

in rules apply to all airline advertising in that jurisdiction and have applied so since 

                                                            
11 Supra note 5. 
12 Sarah Schmidt, “All –inad prices for airfares looks to be grounded”. National Post, June 22, 2009. 
13 In a letter to the Chair of the House of Commons Committee on Transportation in June 2008, Transportation 
Minister Lawrence Cannon cited the difficulty of ensuring a level playing field with international jurisdictions as a 
reason for inaction. 
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1992. Section. 399.84 of the Department’s regulations (14 CFR 399.84) requires 

any advertising or solicitation for air transportation that states a price for such air 

transportation to state the entire price to be paid to the seller.  But this “full-price” 

advertising requirement applies only to package offerings which bundles airfare 

with hotel, cruise, tour, car rental, or other services. Sellers are permitted to state 

separately in fare advertisements government-imposed and approved per-passenger 

taxes and fees, such as customs fees, departure taxes, and passenger facility 

charges (PFCs).  Other charges levied and collected on a per-passenger basis are 

also allowed so long as they are clearly indicated in the advertisement. 

 

Under the European Union’s Unfair Commercial Practices Directive, companies 

are obliged to give consumers the clear information they need – including the main 

characteristics of the product, the price, “right of withdrawal,” etc. – in order to 

make “an informed choice”.  

 

The European Union has also been moving to prevent irresponsible and misleading 

advertising exhibited by airlines.  Under the EU’s Unfair Commercial Practices 

Directive, companies are obliged to give consumers the clear information they 

need – including the main characteristics of the product, the price, “right of 

withdrawal,” etc. – in order to make “an informed choice”.  In accordance with the 

Directive, an investigation was launched. The investigation used a common 

methodology and pre-defined search terms such as “air ticket, cheap flight, travel, 

last minute, air miles, fly cheap” to identify and investigate websites selling air 

tickets. 

  



18 
 

 In November 2007, 200 airlines were ordered by the EU Consumer Protection 

Commissioner to take down internet advertising that was misleading consumers by 

failing to clearly advertise the full prices and conditions of their flight.  In October 

2007, a Spanish watchdog said it found misleading information on seven airline 

websites, including Ryanair, Vueling, Iberia and Spanair.  Common infringements 

included prices on the home page that did not include taxes and charges, “free 

flights” that are not free, and compulsory purchase of insurance attached to an 

offer. Ryanair responded by encouraging the watchdog to widen the investigation 

“to cover the real scandal of unfair fuel surcharge increases being levied by British 

Airways, Air France, KLM and Lufthansa.”  

 

This led to an EU-wide investigation by the European Commission into misleading 

advertising and unfair practices on airline ticket-selling websites.  The Commission 

trawled through 400 websites and found that half of them did not comply with EU 

law.  The Commission’s study found that Belgian airlines were the worst 

offenders, with 46 of the 48 Belgian websites surveyed breaking consumer 

guidelines, while Austria was the best performer with zero offenders. The 

European Consumer Organization BEUC welcomed this investigation and said 

many airline practices were clearly abusive: “Air fares are too often advertised in a 

way that is misleading, and that makes comparisons difficult, thereby limiting 

competition and consumer choice.”  The European Regions Airline Association 

criticized the EU air transport proposals as “absurd bureaucracy” and said that it 

would confuse passengers if they are provided with a detailed breakdown of their 

prices. 
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In the U.K., the Office of Fair Trading took action against 13 airlines for leaving 

taxes, fuel fees and other charges off their advertised prices. Using the provisions 

of the Enterprise Act 2002 to compel compliance of airlines with all-in pricing 

practices, the UK Office of Fair Trading took action against 13 airlines for leaving 

taxes, fuel fees and other charges off their advertised prices.   The Association of 

British Travel Agents, whose members are responsible for about 90% of sales of 

foreign packaged holidays, have incorporated such advertising restrictions into 

their Code of Conduct and intend to take firm action against miscreants. 

 

In addition to the action associated with misleading advertising, in August 2008, 

the Office of Fair Trade, charged Virgin Air and British Airways officials with 

having dishonestly agreed with others to make or implement arrangements which 

directly or indirectly fixed the price for the supply in the United Kingdom of 

passenger air transport services by British Airways and Virgin Atlantic Airways. 

The price that was allegedly fixed was that of the fuel surcharges which because of 

their subjective nature, can be quite easily manipulated. Violation of price-fixing 

laws could carry civil and criminal penalties.  Consumer advocates in the U.K. 

noted while the investigation was taking place that fuel surcharges can be a 

deceptive way for airlines to increase their fares beyond what they are paying for 

fuel.14 

 

New airline advertising rules went into effect in Europe in the autumn of 2008 that 

will make it necessary to advertise full-flight prices with relevant sanctions for 

failure to do so.  New EU results published on May 14, 2009 show a "step change" 

in airline ticket selling websites across Europe in terms of compliance with 
                                                            
14 Heather Timmons, “Inquiry looks into Airline Price Fixing” New York Times, June 23, 2006 
online: http://query.nytimes.com/gst/fullpage. html?res=9C043D61F31F930A9609C8B63. 
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consumer protection rules. The findings are featured in a final report on an 18 

month EU-wide process to crackdown on misleading advertising and unfair 

practices. The main problems included insufficient or unclear information about 

price where there were multiple components to the price. As a result of an EU 

enforcement investigation started in September 2007 – with 15 EU national 

authorities and Norway - 115 airline websites out of the 137 websites investigated 

have been corrected. Following an additional "health check" process involving 

independent mystery shopping in March 2009 on 67 major airlines, 52 airlines 

have either been given a "clean bill of health" and undertaken to maintain the same 

standards or immediately responded to the Commission's consultation with 

undertakings to remedy outstanding issues. The health check process checked 

websites against a comprehensive 14 point checklist, which was previously agreed 

with the airline industry. The Commission is now working to put in place an 

industry wide agreement to provide a level playing field for airlines across the EU 

and to hold sites to a high standard.15 

 

In New Zealand, airlines that fail to incorporate fuel costs in their prices risk 

prosecution.  Despite the courts decision in the Commerce Commission case 

(November 2005) which found fuel surcharges to be an operating cost, not a tax, 

and required the surcharge to be included in the prices, consumers in New Zealand 

continue to be hit with fuel and security surcharges. Singapore Airline’s 

spokesman Murray Wild explained that the “tax” charges consisted of a mixture of 

fuel surcharges, insurance levies, air passenger duty charges, passenger service 

charges, and airport departure charges.  When further broken down, it turned out 

that Singapore Airlines pockets 87% of the $398 “tax” levied a single New 

                                                            
15 European Commission, “Consumers: Airleines move to clean‐up ticket‐selling websites” May 14, 2009,  
online: http://ec.europa.eu/cyprus/news/20090514_airlines_en.htm 
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Zealand consumer, with the remainder going towards New Zealand Aviation 

Security fees and Zurich for airport charges. Agent of Education Travel 

International explained that airlines determine their own security tax and fuel 

surcharges.  Only international airport taxes are set by the airports.16 

 

In Australia on 21 April 2005, the Federal Treasurer announced that the 

Government would be amending the Trade Practices Act (TPA) in response to its 

perception that component pricing was increasing in a number of industries.  Prior 

to the amendment, false or misleading pricing representations were regulated by 

the general prohibition against misleading or deceptive conduct in s. 52 of the TPA 

or s. 53(e) which disallows the making of a false or misleading representation 

concerning the price of goods or services.  Section 53C specifically deal with 

component pricing (where trader advertises the price of component parts rather 

than a single price), which stipulates that where a representation is made that 

would constitute part of the consideration for the supply of goods or services, then 

the corporation must also specify the ‘cash price’ when advertising the goods or 

services.  

 

Airline pricing was a potential subject of action pursuant to the legislation. The 

Australian Competition and Consumer Commission (ACCC) had expressed 

concern relating to the manner in which airlines advertised airfares (which 

separately identified the price of the airfare component, as well as other charges, 

levies and taxes) alleging that this may contravene ss. 52, 53(e) and 53C. The 

                                                            
16 Consumer NZ News (March 2006). “Beware low‐flying fuel surcharges.” Online: 
http://www.consumer.org.nz/newsitem.asp?docid=2558&category=News&topic=Airline%20%fuel%20surcharges> 
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ACCC has mandated airlines to adopt inclusive pricing or face potential legal 

action by the Commission. 

 

As noted above, in the case of fuel surcharges, the airlines in Canada have not been 

quick to both segregate elements of their cost of doing business and subject them 

to a separate charge, eliminating the amount of that charge from the advertised 

rate. Most passengers have seen a steady stream of extra charges emanate from 

their carrier over the past decade with no additional benefit for the customer. 

Charges for meals, seat assignments, blankets, pillows, and headsets have become 

commonplace. In addition, baggage allotments, increases to qualifying points for 

frequent-flyer rewards, and elimination of assistance to travelers stranded by 

weather delays are some of the ways airlines have been scrounging for additional 

revenue.  One carrier, Ryanair has mooted the idea of charging for bathroom use. 

As one industry expert Matthew J. Bennett, CEO of FirstClassFlyer.com, has put 

it: "What they are going to charge for in the future is anything that's not bolted 

down."17 

  

While clearly the a la carte approach to airline services is abetted by advertising 

practices that help conceal the increase in the cost of air travel, there is also an 

inherent weakness in the merchandising of air travel that favors the supplier 

indulging in this kind of practice. This is the lack of any definition of basic service 

associated with air travel, and as a corollary what the passenger has a right to 

expect when he or she pays the advertised fare.  In the past such determinations 

have been left to competition to determine, but in the struggle to slash costs while 
                                                            
17 Joshua Freed, “Airlines add Fees on Top of Fees”, MSN, June 2009, online: 
http://guides.travel.msn.com/tr/print/article.aspx?documentid=1070740&icid=msn1070740&GT1=41000&print=t
rue&pageTitle=Airlines%20Add%20Fees%20on%20Top%20of%20Fees%20‐%20MSN%20Travel%20Articles. 
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keeping fares looking as low as possible, it seems reasonable to revisit that 

assumption. 

It is difficult to obtain meaningful competition if the product or service that is 

being competed for is  ill defined or even worse not defined. If one flight excludes 

meals or has a charge for baggage, how does a customer make comparisons to 

another airline offering a flight to the same destination that provides such 

amenities? And while the various groups that are active in the reform of passenger 

air service have made airline conduct to passengers who have boarded the aircraft a 

priority,18 it may be more expeditious to have basic service defined and 

communicated as a standard from which airlines must not derogate in the context 

of various advertised fares. This solution is similar to that taken by the Canadian 

Radio-Television and Telecommunications Commission in relation to local service 

where, as a consequence of the disappearance of such formerly included services 

such as 411 Information and inside wire repair, the core component of local basic 

service was defined so that extra charges for mandated elements could not creep in 

the system.19  

   

                                                            
18 See for examples Proposed Bill of Rights for Airline Passengers, http://www.flyersrights.com/billofrights.html; 
and Coalition for an Airline Passengers’ Bill of Rights http://strandedpassengers.blogspot.com/. 
19  In Telecom Decision CRTC 99‐16, 19 October 1999, the Commission set a basic service objective (BSO) for telephone 
service in Canada. To ensure that the telephone companies met that objective, the Commission ordered all incumbent 
local exchange carriers ( ILECs)  to either submit a service improvement plan (SIP) for approval or show that they met and 
would continue to meet the BSO in their respective areas. 
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III. Extra Charges in the Telecommunications Industry 
 

The application of extra charges to customer bills for telecommunications services 

has aroused media attention and litigation in Canada. There has been particular 

opprobrium concerning the “system access fee” assessed by the wireless telephone 

companies. They appear, to many observers, to be charges concocted by the 

wireless companies to appear as a government mandated fee. 

 

In an interview in 2005 for CBC Television, Dali Bentolila, an independent 

telecommunications consultant and former corporate sales representative for 

Rogers Wireless and Clearnet, noted that: 

 

…the $6.95 fee that most of the carriers are charging under the guise that 

somehow it’s paying for the network usage at a government level and by 

separating the fee out of the regular monthly charges, carriers can advertise 

lower plan fees.20 

The appearance of a government mandated fee does not seem to be an 

unintentional mistake.  When a CBC television news reporter walked into various 

cell phone stores posing as a customer to inquire what the fee was for, a Fido sales 

representative called it “a government fee,” a TELUS sales representative called it 

“a tax,” a Bell  Canada sales representative termed it “a licensing fee,” while a 

Rogers Wireless representative said that it was a  fee “for maintenance for towers 

and stuff like that [to provide customers with] better services.”  The pattern of 

behavior by the major wireless operators in marketing  their products with the 

                                                            
20 MARKETPLACE: The System Access Fee, CBC, online: 
http://www.cbc.ca/consumers/market/files/services/cellphones/accessfee.html 
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same invented charge  in the same amount does not bode well for a competitive 

solution to the reduction or elimination of the system access fee. 21 In fact one 

provider Bell Mobility has increased its system access fee to $8.95 per month. It 

also seems apparent that the practice seems geared to generating a lower advertised 

price. The consumer unfriendliness toward the industry practice has attracted 

critical comment from telecom commentators: 

I hate the term 'system access fee'. It sounds so official. The 

cellular industry wants consumers to think that it is a 

government mandated charge. 'System access fee' sounds better 

than 'profit fee' or 'our way to increase prices even though you 

have a 3-year contract fee'. But that is all it is.22 

 

A class-action lawsuit against Canadian cell phone carriers – naming Bell Mobility 

Inc., TELUS Corp., Rogers Wireless Inc., and various subsidiaries and smaller 

regional providers – for unjust enrichment has been certified by a Saskatchewan 

court. At issue is whether Canada’s cell phone providers have misled monthly 

subscribers by implying that so-called ‘system access’ or ‘licensing’ fee are 

somehow required by federal regulators – such as the CRTC. 

 

The lawsuit targets an estimated $12 billion (plus interest) in customer charges 

collected over the years and approximately 7500 people are registered for the class 

action. An investigation by The Star revealed that the industry was to collect about 

                                                            
21 In 2008 TELUS launched a Koodo wireless service that featured no system access charge while keeping the 
charge for TELUS customers. Paul Jay , “Do Koodo ads cross the Line” , CBC, News,  
online: http://www.cbc.ca/technology/technology‐blog/2008/11/do_koodo_adds_cross_line.html: 
22 Mark Goldberg, “A Canadian Perspective”, September 25, 2006,  
online: http://mhgoldberg.com/blog/2006/09/i‐hate‐system‐access‐fees.html 
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$800 million annually from the controversial fee. While the charge was initially 

required by the CRTC nearly two decades ago when the cell phone industry was 

just getting started, it is no longer required by the regulator.  Carriers argue that the 

fees go towards paying for their licenses and purchasing wireless spectrum, as well 

as maintaining and upgrading of their expensive wireless networks.  

 

Critics say such expenses are part of the costs of doing business and should be 

reflected in the carrier’s monthly rates.  Carmi Levy, senior VP of strategic 

consulting at AR Communications Inc., speculated that one of the reasons the 

wireless industry managed to get away with the tactic is because there is relatively 

little competition so consumers have gotten used to grinning and bearing it. There 

seems to be less grinning about the practice:  

“I say, if you want to raise prices - do it. It's your 

business. Hiding behind an add-on like 'system access 

fees' is just plain misleading. It's unfair and inappropriate 

to raise prices on consumers who have a contract. 

 

The ability to raise the 'system access fee' from $6.95 to 

$8.95 is more evidence of what the investment industry 

calls 'rational competition' in Canada - the avoidance of a 

price war. Good for investors, lousy for consumers.”23 

“For some indefensible reason, the telcos have been 

allowed to advertise a lower price than the customer 

actually has to pay. A monthly basic Bell plan can be 

                                                            
23 Ibid.  
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advertised at $30, for example, but it would actually start 

at a $39.70 minimum, before taxes. Taking advantage of 

customer perceptions left over from the early days off 

cellular phones, the fee succeeded because people 

assumed it was a government-mandated levy. With 

mobile bills (and plans) split into a gazillion intentionally 

vague categories and line items, customers tend not to 

know what they're really paying for—and when it comes 

to the System Access Fee, that means more than a billion 

extra bucks in profit each year.”24 

 

 Industry Canada put in place new conditions on spectrum licenses for wireless 

services three years ago that prohibited the wireless companies from calling the 

fees a government charge. The conditions indicate the following: 
 
System Access Fees or Network and Licensing Charges 
 

Licensees are not required nor permitted to levy charges to their 
subscribers on behalf of Industry Canada. In particular, charges which 
appear to be for spectrum management purposes, such as System Access 
Fees or Network and Licensing Charges, are not mandated by Industry 
Canada.25 

  

                                                            
24  “Hanging Up on System Access Fees”, Torontoist, November 10, 2008,  
online: http://torontoist.com/2008/11/hanging_up_on_system_access_fees.php. 
25Industry Canada, Conditions for PCS and Cellular Spectrum Licenses (updated November 1, 2005), 
online:  http://www.ic.gc.ca/eic/site/smt‐gst.nsf/eng/sf09251.html.  
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 As well, the CRTC provides the following information on its website: 

Additional telephone charges 
The CRTC does not approve or regulate various 
additional charges included in your wireless service bill 
including: 

• system access charges  
• 911 service  
• contribution fees  

System access charges 
Contact your provider if you have questions about what 
makes up a “system access charge” and why you’re being 
billed for it.26 

 

The unpopular charges have also triggered numerous websites and critical blog 

comment, some of which has been set out above. They have also given rise to 

action in Parliament to deal with the issue. Liberal MP David McGuinty introduced 

Bill C-555, the Telecommunications Clarity and Fairness Act, on Monday, June 2, 

2008.  The bill proposes that the conditions of holding cellphone spectrum licenses 

be changed to “include a prohibition against the levying of any additional fee or 

charge that is not part of the subscriber’s monthly fee or monthly plan rate” and to 

require cell phone providers to make available with each service contract a fact 

sheet that discloses every service being provided and any associated costs.27 

  

                                                            
26 Canadian Radio‐television and Telecommunications Commission, Cellphone or wireless telephone 
services, online: http://www.crtc.gc.ca/eng/INFO_SHT/t1021.htm. 
27 Sympatico MSN (3 June 2008). “Liberal bill seeks to abolish cellphone surcharges,” online: 
http://technology.sympatico.msn.cbc.ca/Bell.Sympatico.CMS/Print.aspx?type=feed&lang=en&channel=technology
.sympatico.msn.cbc.ca&feedname=cbc‐tech‐science‐v3&newsitemid=tech‐mcguinty. 
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In introducing the legislation, McGuinty called the system access fees ‘fictitious’: 

“System access fees are an obvious frustration for Canadian consumers… We’re 

talking 21 years and billions of dollars in misleading payments.” 

 

McGuinty’s arithmetic was based on the history of the system access fee that was 

originally a tax collected from consumers by the government as a license for the 

airwaves their cellphones were using.  The fee was handed over to cellphone 

carriers to collect in the early 1990s, who have since used it to help pay for their 

spectrum acquisition and licensing costs, according to Peter Barnes, president of 

the Canadian Wireless Telecommunications Association (CWTA). 

 

McGuinty’s Bill only received first reading before Parliament was dissolved for 

the fall 2008 election. However, it features not only the issue of extra charges but 

also issues regarding competition in telecommunications in general.28 The 

enactment of Bill C-555, the Telecommunications Clarity and Fairness Act, would 

have required the Governor in Council to direct the Minister of Industry, within 30 

days after the Act came into force, to amend the conditions for PCS and cellular 

spectrum licenses and to require the Governor in Council to direct the CRTC to 

gather information, seek input and make a report on competition, consumer 

protection, and consumer-choice issues relating to telecommunication services in 

Canada.  

The relevant amendments to the conditions for PCS and cellular spectrum licenses 

would have included (a) a prohibition against the levying of any additional fee or 

charge that is not part of the subscriber’s monthly fee or monthly plan rate; and (b) 
                                                            
28 House of Commons of Canada Bill C‐555 (First Reading, June 2, 2008) online:  
http://www2.parl.gc.ca/HousePublications/Publication.aspx?Docid=3535409&file=4. 
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a requirement that licenses make available to the public, for every contract, a fact 

sheet that discloses each service being provided and its associated cost as well as 

any other fee a subscriber will be required to pay.  

The relevant requirements for the CRTC to gather information, seek input and 

make report on consumer protection issues would have included an assessment of 

the means by which telecommunication service providers can be compelled to 

provide accurate costs for data and voice services, including any caps, overage or 

roaming charges, before contracts are signed, and to discontinue the practice of 

describing consumer charges in arbitrary, confusing or misleading ways on 

invoices. 

The issue of extra charges in the provision of telecommunications service has been 

observed in other services besides wireless.  In 2008, TELUS attempted to levy a 

$2.95 per month “network access charge” for residential subscribers of basic (long 

distance) services. Upon application by PIAC, the Commission disallowed the 

charge. In its Telecom Decision 2008-33 (April 17, 2008), the CRTC noted at 

paragraph 17 of the Decision, that the charge was applied to customers whether or 

not they used TELUS’ long distance services, unless they subscribed to a toll 

restricted service.29 In Telecom Decision 2006-15, CRTC imposed a price cap on 

local services that were still subject to price regulation and price ceilings on stand-

alone residential exchange services in forborne areas.30 These ceilings reflected 

rates at the time of forbearance from regulation by the CRTC of the local service 

provided in the local exchange area. Because of the nature of the charge aforesaid, 

the network access charge imposed by TELUS on basic toll customers could only 

be viewed as an increase in residential local rates. It thus contravened the 

                                                            
29   Telecom Decision CRTC 2008‐33, April 17, 2008. 
30   Telecom Decision CRTC 2006‐15, April 6, 2006.  
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requirement to maintain a price cap or price ceiling depending on the regulatory 

status of the local exchange.  In light of that determination, the CRTC directed 

TELUS to reimburse or credit affected residential basic toll customers who had 

been incorrectly assessed the charge. 

Extra Charges for Telecommunications Services in the United States 
 

While the practice of tacking on additional administrative and regulatory 

surcharges by cell phone carriers is common in the US,31 the charges themselves 

try to claim some root in the actual expenses of the telecom carrier.  One such fee 

that attracted attention and reform efforts recently is the Universal Service Fund 

(USF) charge. Usually amounting to a dollar or two a month, and the charge 

represents an effort by the carriers to pass along to consumers their contributions to 

what is known as the Universal Service Fund,32 which subsidizes phone carriers 

operating in remote or sparsely populated areas. The principal complaints have 

been about the appropriate cost causality and rate design for the charge and the 

inability to have price competition it as any other monthly telecom charge. With 

more than $7 billion in the Fund, the Federal Communications Commission 

recently put a cap on the fund.  However, the cap’s impact on the consumer fee is 

                                                            
31  ConsumerReports.org  (16  May  2008).  “Cell  plan  extra  charges:  Why  and  what  you  can  do.”  online: 

http://blog.consumerreports.org/electronics/2008/05/cell‐plan‐extra.html. 

 
32 Universal Service, as mandated by the 1996 Telecommunications Act, aims to promote the availability of quality 
services at just, reasonable, and affordable rates; increase access to advanced telecommunications services 
throughout the Nation; advance the availability of such services to all consumers, including those in low income, 
rural, insular, and high costs areas  at rates that are reasonably comparable to those charged in urban areas.  The 
1996 Act mandates all providers of telecommunications services to contribute to the fund in an equitable and non‐
discriminatory manner that is specific, predictable and sufficient to enable Federal and State mechanisms to 
preserve and advance universal services as are necessary to protect public interests. (Federal Communications 
Commission Statement, available at http://www.fcc.gov/wcb/tapd/universal_service/) 
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still unclear.33 The FCC announced an interim cap on payments to competitive 

eligible telecommunications carriers (ETCs) under the Universal Service Fund 

(USF). Currently, consumers pay more than 11 percent in USF fees on their 

interstate phone bills.  Growth in contributions to the fund is largely attributable to 

competitive ETCs receiving funds based on the costs of the incumbent provider, 

not the costs of providing the actual services. 

 

USF payments to competitive ETCs have grown from approximately $1.5 million 

in 2000 to more than $1 billion in 2007.  Left unchecked, this staggering growth 

threatens the sustainability of the USF program and forces consumers to pay 

excessive and ever-increasing contributions to the fund. The cap currently exempts 

competitive ETCs serving tribal lands or Alaska Native regions; those who file 

their own cost data may also obtain an exemption from the cap.  

 

Moreover, there is evidence that the levying of the USF charge is more than a pass 

through for carriers. When DSL lines became exempt from the Universal Service 

Fund (USF) charge in August 2006, Verizon and BellSouth replaced the fee with 

other fees of almost the same amount to the chagrin of consumer advocates.34 The 

USF was created in the late 19th century as a way to ensure fair pricing for 

telephone services in both rural and urban areas. 

 

  

                                                            
33 Federal Communications Commission News Release (1 May 2008). “FCC Takes Action To Cap High Cost Support 
Under the Universal Service Fund.”  
 
 
34 “Verizon, Bell South ISP’s Ripping Off Their Subscribers with Bogus Extra Fees” , wireless nomad, August 23, 
2006, online:  http://wirelessnomad.blogspot.com/2006/08/verizon‐bellsouth‐isps‐ripping‐off.html 
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The FCC ruled to deregulate DSL in 2005, reclassifying DSL as an information 

service rather than a communications service. The consequence of that ruling was 

that DSL could no longer be treated as a USF eligible service and the surcharge 

could not be collected. 

However, BellSouth elected to simply keep a $2.97 monthly fee, called a 

"regulatory cost recovery fee" allegedly to cover the cost of complying with federal 

regulations in general.  Verizon spokesperson Bobby Henson claimed the new fee 

was due to "costs" incurred from the development of standalone DSL service, as 

opposed to service bundled to Verizon's phone offerings or other services.35 

Consumers Union was not impressed with the substitution. Its spokeswoman 

noted: 

BellSouth is clearly misrepresenting what the fee will pay for. I 

mean how can this be a 'regulatory cost recovery' when DSL is 

no longer regulated?" And I'm wondering, if regulation 

compliance cost that much, how was this expense handled 

while that surcharge went to the USF?36 

When the FCC announced that it was sending an eight-page "letter of inquiry" to 

both BellSouth and Verizon asking whether the new fees complied with the FCC's 

"Truth-In-Billing" requirements for clearly explained and understandable customer 

charges, Bell South backed down. An FCC spokesperson noted: 

                                                            
35 Martin H. Bosworth, “Verizon Tacks On New DSL Fees”, Consumer Affairs.com, August 22, 2006, online:  
 http://www.consumeraffairs.com/news04/2006/08/verizon_surcharge.html 
36 Anders Bylund, “Verizon, BellSouth replace USF fees with new ones”, August 23, 2006,  online: 
http://arstechnica.com/old/content/2006/08/7567.ars 
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Consumers must be provided with clear and non 
misleading information so they may accurately access the 
services for which they are being charged and the costs 
associated with those services.37 

Verizon later also backed down,  claiming that  it was responding to the wishes of 

its customers. 38 

However, the result of the DSL charge experience of BellSouth and Verizon was 

not  a definitive  cautionary tale for US telecom carriers. AT&T charges its 

customers $2.39 per month as a Carrier Cost Recovery Fee. AT&T claims that:  

This fee helps AT&T recover costs associated with providing 

state-to-state and international long distance service including 

expenses for national regulatory fees and programs, as well as 

connection and account servicing charges. This fee applies for 

each month that the customer has any AT&T state-to-state 

and/or international charges on your bill. This fee is not a tax or 

charge required by the government. 39 

The willingness to allow such practices by a regulator appears to differ, largely on 

the view taken of the nature of the extra charges in issue and the presentation of the 

same. The New York Public Service Commission, for instance, on its website 

notes the following concerning the AT&T charge,  in its explanation of a consumer 

telecommunications bill: 

                                                            
37 Martin Bosworth, “F.C.C. Nudges Bell South into giving up New DSL Fees” ConsumerAffairs.com, August, 27 
2006, online: http://www.consumeraffairs.com/news04/2006/08/dsl_increases.html 
38 Marguerite Reardon, “Verizon Drops DSL Charge”, CNET News, August 30, 2008, http://news.cnet.com/Verizon‐
drops‐DSL‐surcharge/2100‐1034_3‐6111035.html. 
39 AT&T carrier cost recovery fee FAQs, online: http://www.consumer.att.com/ccrf/faqs.html#q4 
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The Carrier Cost Recovery Charge recovers national costs 
associated with various federal regulatory fees and programs. 
Rates vary from company to company as do the names given 
for this charge. Similar charges to recover New York State 
costs are not allowed.40 

The potential deception of consumers associated with extra charges described in 

the manner of AT&T’s practice was criticized in a petition to the FCC brought by 

the National Association of State Utility Consumer Advocates  (NASUCA) in 

2004. The petition sought to halt such practices by seeking a ruling that: (a) 

carriers are prohibited from imposing line-item charges unless those charges are 

specifically mandated by federal, state, or local regulatory action; and (b) carriers 

may recover contributions to state universal service funds, 911/E911 systems, TRS 

costs, etc., via specific line item charges, but only to the extent that such 

contributions are expressly mandated by the Commission or by state or local 

government. The NASUCA petition did not oppose the  carriers' ability to recover 

their cost of doing business. However, the means by which many carriers are 

recovering their costs are inherently misleading and deceptive, thereby creating 

consumer confusion. NASUCA claims that the standard disclaimers that the fees 

are not taxes or federally mandated charges increase (rather than decrease) the 

level of consumer confusion. Because surcharges are generally associated with 

regulatory action, any disclaimer that the surcharge is not required by the 

government sends a contradictory message to the consumer.  

The petition described the surcharges including "carrier cost recovery charges," 

"interstate access surcharge," "regulatory assessment fees," "TRS administration 

fee," "universal connectivity charge," and "primary carrier charge". NASUCA 

maintained that such charges frustrate the consumers' ability to accurately assess 
                                                            
40 New York State, Telecommunications Taxes and Surcharges,  
online: http://www.dps.state.ny.us/TelecomTaxesSurcharges.html 
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the purposes for which they are being billed. Moreover, these labels appear to be 

used in a way to mislead and confuse consumers. Furthermore, regardless of the 

label, NASUCA stated that the intent was simply to recover the carrier’s operating 

costs. However, surcharges labeled "regulatory assessment fees" and "regulatory 

compliance and proceedings" create the impression that the surcharges are the 

direct result of regulatory action  and that the fees arise from governmental action 

of some kind.41 

The FCC declined to extend the ambit of the Truth in Billing order it had issued in 

1999 to preclude additional items from appearing on a customer bill: 

We deny NASUCA’s request for a Declaratory Ruling 

prohibiting telecommunications carriers from imposing 

any line items or charges that have not been authorized or 

mandated by the government.  There is no general 

prohibition against the use of line items on telephone 

bills under our rules or the Act.42 

The FCC did however try to deal with the most pernicious aspects of the practice: 

Consistent with the Commission’s prior findings, we 

reiterate that it is a misleading practice for carriers to 

state or imply that a charge is required by the government 

when it is the carriers’ business decision as to whether 

and how much of such costs they choose to recover 

directly from consumers through a separate line item 

                                                            
41 National Association of State Utility Consumer Advocates (NASUCA) Petition for Declaratory Ruling Regarding 
Truth‐in‐Billing and Billing Format, CG Docket No. 04‐208, Pleading Cycle Established, (DA No. 04‐1495). 
42 FCC 05‐555 at p.11. 
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charge.  Consumers may be less likely to engage in 

comparative shopping among service providers if they 

are led to believe erroneously that certain rates or charges 

are unavoidable federally mandated amounts from which 

individual carriers may not deviate. This prohibition 

includes not only misleading statements or descriptions, 

but also placement of the charge on the bill in such a way 

as to lead a reasonable consumer to believe that the 

charge has been mandated by the government.43 

But while the FCC’s order did include wireless carriers in the “Truth-in-Billing” 

requirements, it also  removed the ability of state regulators to deal with the 

proliferation of line item charges presented by the carriers. This provoked a strong 

dissent from Commissioners Copps and Adelstein on the basis that the ruling 

limited the resources available to deal with the problem.44 

The FCC result presents a good example of the policy dichotomy that these 

practices present for regulators and law makers. On the one hand, where the price 

for a product and service is not directly regulated, there is little inclination to 

attempt to prevent recovery of expenses through  the pricing strategies of the 

supplier. There is some reluctance to force inclusion of expense items in the basic 

price lest other unintended consequences develop.45 At the same time, unless some 

controlling measures are taken, the practice makes comparison through scrutiny of 

advertised offers something less than insightful. 

                                                            
43 Ibid. at p.14. 
44http://www.fcc.gov/cgb/policy/truthinbill.html. 
45 See Commissioner Copps dissent ibid. “NASUCA asked the Commission to prohibit carriers from imposing line 
items unless the charges are mandated by government action.  This is perhaps not the cure for all of our billing ills.  
It could actually have the unintended effect of inhibiting national wireless one‐rate plans   
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Extra Charges for Telecommunications Services in the United Kingdom 

 

In the United Kingdom, the telecommunications regulator, the Office of 
Communications (Ofcom) commenced a proceeding in June 2007  to study how 
the Unfair Terms in Consumer Contract Regulations 1999 (UTCCR)  (see 
Appendix B, herein) applied to terms and charges in contracts for communications 
services. Ofcom was particularly concerned with fees assessed when customers 
pay by cash or cheque, rather than direct debit, and early termination charges. 

In its decision of December 19, 200846, Ofcom tried to give guidance to suppliers 
concerning their obligations under the UTCCR, with the understanding that non-
compliance would mean Ofcom enforcement action. Ofcom’s objective was 
generally to make sure that charges were transparent and fair and that low income 
customers were not excluded from service because of additional costs associated 
with such charges. Ofcom was particularly concerned to ensure that contractual 
terms do not create a significant imbalance of interest between the parties to the 
detriment of the consumer. 

In doing so, Ofcom tried to divide charges into “core terms” and “non-core terms”. 
In order to qualify as a core term, the charge had to be presented to a consumer in 
plain, intelligible language, with due clarity, prominence and transparency, so the 
typical consumer would regard it as part of the price he or she is paying for the 
services that are being purchased and not a separate, incidental, additional charge. 
If they are non-core terms, the charge must be fair and reflect only causally related 
costs. These latter charges include bad debt charges and early termination 
charges.47

 

IV. Extra Charges for Banking and Financial Services 
 

The chief difficulty in addressing the issue of extra charges in the banking and 

financial services industry in the context of this study is that the industry itself is 
                                                            
46 “Ofcom review of additional charges”, Ofcom, December 19 2008, online, 
http://www.ofcom.org.uk/consult/condocs/addcharges/statement/ 
47 Ibid 
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replete with a range of service fees that are connected in  direct or indirect ways to 

some element of their operations. For example, fees are levied for insufficient 

funds, cashing cheques, failure to maintain minimum balance requirements or 

simply monthly service fees among a host of other reasons. While most of the 

charges segregate elements of the banks’ operating expenses into separately 

assessed categories, many have their origins in specific banking service plans 

entered into by customers. Without engaging in a costing inquiry to identify the 

charges that can be directly allocated to the individual customer transaction a brief 

examination of some of the more contentious charges will be examined. 

The service charge practices of Canada’s banks would appear to be lucrative and 

their part to ensure bank profitability. Combined, Canada’s six largest banks turned 

out a record $19 billion in profits in 2006, up from $6 billion in 2002. The average 

annual service charges per Canadian household reached $127 in 2005.48 Even 

when the reason for charging a fee is understandable, the size of the same seems 

unrelated to recovery of costs.49 

 

A particular irritant for Canadian bank customers is the size of the monthly service 

fee. Such fees are stoutly defended by the industry that claim that prior to the 

introduction of bank fees, the cost of banking was covered off in the spread 

between loan rates and deposit rates – essentially borrowers paid for the banking 

activities of other clients.50 According to a Canadian Bankers Association 

publication, service fees from retail customers account for only 5% of bank 

                                                            
48 Sharda Prashad “Bank‐fee showdown; High‐profile confrontation on ATMs a matter of politics as well as money”, 
Toronto Star, March 17, 2007, online: http: //www.thestar.com/article/193020. 
49  Dawn Hawkins,”Bank Fees‐ Are they Fair and Reasonable” “Overdraft fees are fair to a point. These fees should 
be incurred but the high amount is in question. An amount of $5 or $10 would probably be sufficient”. online: 
http://www.helium.com/items/1487169‐bank‐fees‐are‐they‐fair‐and‐reasonable?page=2. 
50 This justification, of course, is  somewhat dependant on a view  that assumes that banking profits are reflective 
of a competitive market that drives prices towards the margins and that each operation recovers its own costs.) 
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revenues.  Also many customers pay no service fees because they take advantage 

of no-fee service packages (for seniors and youths) or they maintain the requisite  

minimum monthly account balance.51 

 

However, the latter service package provokes customer complaints as well. A 

Toronto Star article in 2007 noted that one Royal Bank of Canada (RBC) customer 

who failed to maintain the minimum balance in his RRSP account was charged a 

$50 account management fee.  The RBC spokesperson explained this fee is to 

offset administration costs.  This fee was subsequently increased to $75.52 The 

same article detailed the case of another Toronto Dominion (TD) customer that 

was charged a $120 fee for requesting a year’s worth of Visa statements for tax 

purposes.  

 

It can be argued that these service fees, while potentially exorbitant, differ from the 

extra charges associated with the airline and telecommunications industry in that 

they involve a business setting prices for services in a market where there are few 

barriers to taking one’s business to another supplier of banking services.  

 

However, while there is more proximity between the fee described and the service 

performed, there is a certain unreality about the cost segregation process for the 

purpose of fee recovery. While bank representatives may  encourage clients to 

practice diligence in reviewing their monthly statements and other financial 

                                                            
51 “Why are bank fees so high?”   Toronto Star (18 March 2007).  Online: 
http://www.thestar.com/printArticle/193165> 
 
52 Ibid. 
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information on a regular basis, the fact is that, in certain cases, banks will offer 

long-time high volume  customers concessions  following specific negotiation.53 

 

Effectively, the pattern of fee charging in the banking industry may mean that 

while the expense identified for a separate charge may be more easily severed from 

the general provision of banking services, the subjective nature of the fees assessed 

is shown by the waiver of the same for “good” customers. Coupled with aggressive 

marketing of credit and the application of boilerplate rules for assessment of fees, 

ordinary customers may find the result one-sided and costly. 

 

The charges associated with the operation of ATMs and the price of access to 

cardholders appears to be an issue of some political, media and customer concern. 

In January 2007, the federal New Democratic Party (NDP) leader Jack Layton 

proposed that amendments be made to the Bank Act to eliminate fees for using 

ATM machines. In 2005, Canadians used bank-owned ATMs to make over 700 

million withdrawals and over 400 million other transactions, with associated costs 

estimated to be $420 million.54 Layton pointed to the fact that UK and US banks 

have removed such fees without significant harm done to the financial services 

industry.  Also, according to Layton, these fees account for only 5% of revenues 

but they mean a lot to ordinary customers, particularly the working class. 55  

 

Canadian Finance Minister Jim Flaherty appeared to confirm the popularly held  

notion of the unreasonableness of such fees, having previously raised the issue that 

banks are gouging Canadians with a $1.50 fee for withdrawing money from bank 
                                                            
53 Ibid. 
54 NDP Press Release (25 Jan 2007). “NDP proposes an end to ATM fees.” 
http://www.cbc.ca/consumer/story/2007/01/25/ndp‐atm.html. 
55 Ibid. 
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machines where they are not customers.56  Minister Flaherty made it clear he 

expects some or all of the major banks to reduce or even scrap automated teller 

machine fees for lower-income Canadians. 

 

The banks immediately argued that the retraction of the fee would lead to worse 

service for Canadians.  They noted that fees are charged when a consumer uses an 

ATM not owned by the bank that they normally deal with the $1.50 fee goes to the 

company that owns the machine; another $1.50 goes to their own bank for the so-

called convenience fee; and with a white-label ATM sometimes owned by the 

banks, the cost of withdrawing money can be as high as $6. Banks argued that 75 

to 90 percent of customers pay no fees and that any attempt to reduce or kill fees 

would result in either reduced service or fees added on elsewhere.57 

 

However, other politicians tried to advance the issue now that the problem had 

seemingly been confirmed. In April 2007, NDP MP Judy Wasylycia-Leis 

announced a proposed bill to ban ATM fees in Canada. Ms. Wasylycia-Leis noted, 

“the Finance Minister has admitted he has the power to put an end to bank fee 

gouging but refuses to do so.” Wasylycia-Leis said the bank’s argument that 

competition is sufficient to keep fees in check simply fails because banks continue 

to save millions of dollars through reduced personal branch services, but they 

continue to raise fees and pass costs on to customers to finance exorbitant profits.58   

 

The proposed bill C-429 would have amended s. 447 of the Bank Act to read:  

 
                                                            
56 Toronto Star (19 April 2007). “Banks mum on ATM profits.”  
Online: http://www.thestar.com/printArticle/205061 
57 Ibid.  
58 NDP Press Release (19 April 2007). “NDP MP Writes Law to Ban ATM Fees.” 
http://www.dennisbevington.ca/pdfs/en/2007/April 19, 2007.pdf. 
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447.1 A bank shall not make a charge, to its customers or to the 

public, for the electronic transfer of funds or the communication 

of account information through the use of an automated 

banking machine, whether the machine is owned or operated by 

the bank or by another person.  

 

Many recall when ATMs were installed in the 1980s that the banking industry 

assuaged the public about the replacement of contact with a bank teller or 

employee with a machine by blasting, that the productivity savings associated with 

ATMs would be passed on to consumers. Instead, a proliferation of charges to 

access depositors money or credit has eventuated generating a conclusion that 

customers are paying more for less service and the ATM fee assessment is largely 

an exercise of getting customers to pay for a business modality that is, in fact, 

beneficial to the supplier’s bottom line.  

Extra Charges for Financial Services in the United States 
 

The discontent concerning banking and financial services fees has not been  not 

quarantined within our national borders.  The proliferation of fees associated with 

banking services that formerly appeared to be part of the ordinary course of  

business in banking has occurred in the United States with expected customer 

resentment. One blog listed the examples of the range of additional bank fees that 

had been experienced59 : 

 Application fee  
 Activation fee  
Teller fee 
 Drive up fee  

                                                            
59 Urban Dictionary, http://www.urbandictionary.com/define.php?term=Bank&defid=685034 
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Balance Inquiry fee  
Balance transfer fee  
Account opening fee   
Account closing fee  
Check cashing fee 
 Checking account monthly service fee   
Savings account monthly service fee  
 PIN setup fee   
PIN change fee   
Lost card fee  
Advising fee   
Issuing fee   
Confirmation fee   
Amendment fee   
Acceptance fee   
Negotiation fee   
Broker’s fee  
Check cashing fee on checks drawn on same bank.   
ATM withdrawal fee   
ATM deposit fee   
Participation fee   
Self overdraft fee from savings to checking.   
IRS refund anticipation loan fees (up to 1,700% Annual Percentage Rate –“APR”) 

 

The expensing of such items to customers is an obvious matter of concern to those 

customers. A J.D. Power survey conducted between August 2007 and March 2008 

found that levels of customer satisfaction with their bank  were down, and the 

major complaint concerned bank fees. One in three customers who switched banks 

did so because of fees.60 A report by the General Accounting Office in January 

2008 found that average fees for specific items such as overdrafts and ATM fees 

had gone up by more than 10% since 2000. Overall, bank income from non-interest 

sources had increased from 24% to 27%.61 

                                                            
60 Carlos Bergfeld, BNET Financial Services , May 28, 2008, online:  http://industry.bnet.com/financial‐
services/100039/jd‐power‐banking‐survey‐shows‐drop‐in‐customer‐satisfaction. 
61 United States General Accountability Office, “Bank Fees” January 2008, online: 
http://www.gao.gov/new.items/d08281.pdf. 
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The toll of increased fees falls the heaviest upon consumers who do 

not have much money or are unaware of the fee schedule charged by 

the banks.   As one consumer affairs reporter has noted: 

…fees are one of the factors scaring low-income folks out of 

the mainstream banking and credit systems. 

 

It's understandable; cashing a paycheck can cost as little as $3 

at a Wal-Mart, while money orders to pay bills cost less than 50 

cents apiece at the mega-retailer. That works out to around 

$100 to $150 a year for banking services, which is what a run 

of four or five bad checks would cost the typical mainstream 

banking customer in fees.62 

 

Unbelievably, some of the segregated charges are giving birth to new charges 

segregated from the original segregated charge.  In 2003, a coalition of consumer 

groups (represented by the National Consumer Law Center (NCLC)) filed 

comments calling the Federal Reserve Board to act quickly to stop banks from 

offering extremely expensive, deceptively advertised “bounce protection” for low 

and moderate-income consumers. With bounce protection plans, banks advertise to 

consumers that they will cover overdrafts up to a set limit.  The banks then charge 

the usual bounced check fee, ranging from about $20 to $35 for each transaction 

that overdraws the account. A $1 Some banks also charge a per day fee of $2 to $5 

until the consumer’s account has a positive balance.  A $1.00 advance for 30 days 

would typically carry at least a 243% annual percentage rate (APR) in interest. 
                                                            
62   Liz Pulliam “Banks have declared war‐on you MSN money, May 28, 2009, online: 
http://articles.moneycentral.msn.com/Banking/BetterBanking/BankFeesAreMoreOutrageousThanEver.aspx?page
=2 
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Over 14 days, the APR would be 541%.  Preliminary estimates indicate that over 

1000 banks earn tens of millions of dollars annually for bounce protection, which 

can cost consumers $2000 a year. 

 

To make the problem worse, some banks do not inform customers up front that 

there are significant additional charges for this product and they advertise 

aggressively to encourage consumers to overdraw their accounts.  These ads 

typically target low-income and moderate-income consumers.  NCLC urged the 

Federal Reserve to require banks  to disclose the true cost for the product and to 

inform customers of more reasonable alternatives; to prohibit banks from imposing 

bounce protection plans on consumers without their consent; and to prohibit banks 

from seizing Supplemental Security Income, (SSI) and veteran benefits to repay 

bounce loans. 63  

 

The battle that has been joined in the United States concerning the approach to 

objectionable fees has centred on  the choice of remedy. The Bank of America 

announced an online campaign called “A Little Knowledge Is A Powerful Thing”  

in 2007 to educate consumers about its fees and practices, and explain through 

brochures and literatures various fees (deposit account fees, credit card fees, and 

check processing practices) with simplified language to ensure that they are 

simple, straightforward, and easy to understand for customers.  The Consumers 

Union and the Consumer Federation of America (CFA) urged the Bank of America 

to recognize that complicated practices generating high fees on consumers cannot 

be repaired merely through more disclosure.  Rather banks should simplify their  

                                                            
63 Consumer Federation of America Press Release (28 January 2003) “Consumer Groups Urge Federal Reserve 
Board Abusive Bank Overdraft Charges.”  
Online: http://www.consumerfed.org/releases2.cfm?filename=012803bounce.txt. 
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fee structure, reduce fees and eliminate fee-triggering practices if they are serious 

about actually reducing bank fees paid by their customers.64 Once again the 

consumer advocates noted that the fees were out of proportion to the actual cost to 

the bank, creating a profit centre, out of the financial straightened circumstances of 

their customers. 

 

Of particular concern is that the amount of these fees seems to be rapidly 

increasing. The Bank of America’s posted fee schedules state that consumers will 

pay $20 per check, up to $100 the first day in any 12 month period that a check is 

bounced, and then $35 for each additional bounced check, up to $175 per day.  By 

contrast, in 1997, the average large bank charged a onetime fee of $21.29 for a 

bounced check fee and $20.04 for an overdraft on a checking account.65 

 

The CFA documented high fees charged when most large banks, including Bank of 

America, permit customers to overdraw their bank accounts without affirmative 

consent or warning that the transaction will overdraw the account, and customers 

are not given an opportunity to cancel the transaction upon notification of potential 

overdraft. 66  Unauthorized overdrafts strip $17.5 billion each year from checking 

account holders through high fees and unfair practices according to a study by the 

Center for Responsible Lending.67 

 

                                                            
64 Consumers Union and Consumer Federation of America (6 June 2007) “Re: Bank of America’s advertising 
campaign to tell consumers how to avoid bank fees is not enough” Press release 
65 The Bureau of Labour Statistics shows consumer prices in urban regions increasing only 29% in the same period. 
Online: http//data.bls.gov/pdq/serlet/surveyoutpostservlet  
66 Consumer Federation America (June 2005). “Overdrawn: Consumers Face Hidden Overdraft Charges from 
Nation’s Largest Banks.” 
67 “Overdraft Loans Overview”, Centre for Responsible Lending, http://www.responsiblelending.org/overdraft‐
loans/ 
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A January 2008 CRL survey found that of consumers with a preference, 88 percent 

of all consumers, and 91 percent of respondents enrolled in a fee-based program 

want a choice about whether or not a loan program is included with their account. 

The preference was even stronger among those who had overdrawn their account 

in the last six months, 94 percent of whom would prefer a choice to enroll in the 

program. This stated preference strongly refutes what industry would have us 

believe—that account holders want and appreciate fee-based overdraft coverage. 

 

In the result, a proposal in May 2008 to give consumers an “opt-out” of overdraft 

protection plans was rejected by  consumer groups, including the CFA, the CRL, 

Consumers Union, US Public Interest Research Group (PIRG) and NCLC. The 

proponents, including the Office of Thrift Supervision (OTS), the Federal Reserve 

Board and the National Credit Union Administration (NCUA) were told  that 

instead a mandatory opt-in  program was necessary. 68 

 

Respondents to the CRL survey reported that they would overwhelmingly prefer 

that their debit transaction be denied at the checkout counter if approving it would 

cost them a $34 fee. The CRL survey also found that 16% of respondents pay 71% 

of overdraft fees.  Most account holders enrolled by the bank in this most 

expensive of credit programs make less than $50,000 annual income. The 

consumer groups call these overdraft loans abusive and unfair because a $100 

overdraft with a $34 fee has an APR of 884% if the overdraft lasts 2 weeks, and 

most consumers don’t expect to be able to overdraw their account through ATM 

withdrawals and debit card purchases.   

                                                            
68 Consumer Federation of America, et al. (2 May 2008). “Regulators’ Overdraft Proposal Falls Short: Fails to 
Protect Consumers from Unwanted Credit.” , CFA News,  
online: http://www.consumerfed.org/pdfs/CFAnews%20May‐July%2008.pdf. 
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Some of the current efforts to reform the approach of banks and credit-granting 

institutions have focused on the creation of new regulation to contain the 

increasing efforts to concoct instruments that favour creditors in a one sided 

fashion. Harvard University Law Professor Elizabeth Warren has suggested there 

is a need for a Financial Products Safety Commission to act to prevent practices 

that threaten households with financial instruments such as loans and mortgages to 

finance their lifestyle. 

What’s more, these generation-old regulations completely miss 

most of the new features of credit products such as universal 

default (increasing interest rates even when customers are 

meeting all the terms of their credit agreements) and double-

cycle billing (charging interest on money that was repaid).69 

Professor Warren finds an analogous and cost effective regulatory structure for 

comparison: 

The model for such regulation is the U.S. Consumer Product 

Safety Commission (CPSC), an independent agency founded in 

1972 during the Nixon administration. The CPSC’s mission is 

to protect the public from risks of injury and death from 

products used in the home, school, and recreation. It has the 

authority to develop uniform safety standards, order the recall 

                                                            
69 Elizabeth Warren, “Making Credit Safer”, Harvard Magazine, May‐June 2008, page 1,  
online: http://harvardmagazine.com/2008/05/making‐credit‐safer.html?page=0,4. 
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of unsafe products, and ban products that pose unreasonable 

risks.70 

While it is obvious that the predatory aspects of objectionable banking and credit 

practices would be front and centre in such an agency whether they had their 

origins in extra charges within the meaning of this report or gouging abetted by a 

lack of transparency, the model does offer some possibilities in dealing with extra 

charges on a sectoral  basis.   For example, the Canadian Transportation Agency 

might be empowered to disallow the offering of an air fare where fuel surcharges 

have been separated from the main fare with no justification for the practice. The 

proposed Financial Product Safety Consumer Act, introduced by assistant Senate 

Majority Leader Dick Durbin is set out as Appendix A to this report. 

Extra Charges for Financial Services in the United Kingdom 

 
As in the United States, there has been considerable customer discontent 

concerning bank fees with particular emphasis on the imposition of overdraft fees. 

In the UK, the issues have also revolved around transparency and quantum of cost 

recovery. While the fee is associated with a service that may not be needed by all 

customers, it is collected and assessed in a fashion that brings the charge within the 

ambit of “extra charges” as the term is used in this report. 

The Office of Fair Trading (OFT) is an independent professional organization that 

plays a leading role in promoting and protecting consumer interests throughout the 

UK, while ensuring that businesses are fair and competitive. The OFT operates as a 

non-ministerial government department accountable to Parliament. OFT 

undertakes studies in aid of its objectives to promote fair and open markets. The 
                                                            
70 Ibid. at page 5. In March 2009, Senator Dick Durbin announced the introduction of  legislation to effect a remedy 
similar to the Warren proposal. Financial Product Safety Commission Act of 2009, 5566IS 
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OFT has been a key player in the investigation and attempted resolution of the 

issue of banking fees and practices.  

 

In March 2007, the OFT announced a study into retail banking prices, and in April 

of 2007, the OFT initiated an investigation into overdraft charges pursuant to the 

terms of the Unfair Terms in Consumer Contract Regulations 1999.71 The 

investigation covered unauthorized overdraft charges and returned item fees in a 

broad context, including the range of credit and debit interest rates and other 

charges levied for the bundle of services provided by personal accounts, as well as 

the competitive dynamics in the market for providing such accounts. The OFT 

market studies were done in conjunction with the investigation  and focused on 

competition and price transparency, and were undertaken in response to significant 

complaints about the level and incidence of current account charges – including 

unauthorized overdraft charges and returned item fees. The report released in July 

2008 concluded: 

 

However, the OFT believes that the Personal Current 

Accounts (PCA)  market as a whole is not working well 

for consumers. A combination of complexity and a lack 

of transparency means that consumers and competition 

are focused almost exclusively on more visible fees, and 

not on the less visible elements such as insufficient funds 

charges and forgone interest – despite the fact that these 

make up the vast bulk of banks’ revenues. For 

insufficient funds charges, this effect is exacerbated by a 
                                                            
71 “Investigation under the Unfair Terms in Consumer Contracts Regulations into the fairness of personal current 
account contract terms providing for unarranged overdraft charges”, Office of Fair Trading,  
online: http://www.oft.gov.uk/oft_at_work/markets/services/UTCCRs. 
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lack of simple mechanisms for consumers to control, or 

opt out of, an unarranged overdraft.72 

 

The complaints that spurred the OFT actions were well ventilated in the media 

and independent sources.  Research from FairInvestment.co.uk73 revealed that 

more than half of the respondents were affected by unfair bank charges and 

that: 

o 25% of current account customers have an agreed overdraft facility but 

still incur charges from the bank when slipping into the red; 

o 9% do not have an agreed overdraft and would slip into the red every 

now and then; 

o 16% are constantly being charged and cannot afford to pay them; 

o 11% exceed their overdraft as often as every month in order to make ends 

meet; 

o 15% have an agreed overdraft which they stick to and never exceed; and  

o 25% have no need for overdraft hence are not affected by bank charges. 

 

 

A report in March 2007 by the British Broadcasting Corporation featured an 

anonymous former Yorkshire Bank employee  who was asked to analyze some of 

the bank’s internal processes by breaking down individual processes involved 

when dealing with overdrafts and bouncing a cheque. It was concluded that the 

labour costs and administrative costs (following industry standards) associated 
                                                            
72 “Personal Current Accounts in the UK”, Office of Fair Trading, July 2008, page 2, online: 
http://www.oft.gov.uk/shared_oft/reports/financial_products/OFT1005.pdf. 
 
73 Banking Business Review (12 June 2008). “Fair Investment says majority of banking customers pay unfair 
charges.” (available at http://www.banking‐business‐review.com/article_news.asp?guid=71AD175A‐F58A‐4CC0‐
B4C1‐04E6E4DEB613&z. 
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with bouncing a cheque was definitely no more than ₤2, and would take one person 

at the branch (typically a lower paid staff) and another at head office, and 

altogether no more than 10 minutes to do.74 Currently, people are paying up to ₤40 

for exceeding their overdraft. 

 

This information clearly conflicted with the position of the banks that the charges 

were genuine estimates of costs associated with unauthorized overdrafts. In 2004, 

one Yorkshire Bank customer threatened to sue the bank over her overdraft 

charges and the bank repaid her ₤922.  By 2007, UK banks were besieged by 

several hundred thousand disgruntled customers, who had lodged claims in the 

country’s courts and with the Financial Ombudsman Service (FOS) stating that the 

banks’ overdraft fees were unfair and illegal. 

 

The OFT agreed in July 2007, with seven banks and the Nationwide Building 

Society, to stage the test case to decide if it had the power under consumer contract 

regulations to regulate overdraft charges. The banks and the OFT also agreed to 

put a stay on payment in July 2007, but prior to the stay, the five largest financial 

operates (Lloyds, Barclays, HBOS, RBS, HSBC) alone, who hold about 70% of 

the nation’s current accounts, had paid out ₤549 million. Assuming that other 

banks and building societies paid out similar sums in relation to their size, then it is 

likely that all the UK’s banks together paid out ₤754 million in the course of 2007. 

BBC estimated (assuming payouts at the same rate prior to the legal stay) that 

because of the legal stay (which expired in May 2008), banks may have avoided 

repaying as much as ₤1.37 billion.75 

                                                            
74 BBC News (29 March 2007). “The True Cost of Bouncing A Cheque?”  
online:  http://news.bbc.co.uk/go/pr/fr/‐/1/hi/business/6507865.stm 
75 BBC News (3 March 2008). “Banks refund ₤784m to customers,” online:  (http://news.bbc.co.uk/go/pr/fr/‐
/1/hi/business/7274669.stm. 
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The test case was to determine whether the provisions of Unfair Terms in 

Consumer Contract Regulations, 1999  (UTCCR) was applicable to the banks. In 

April 2008, Justice Andrew Smith of the High Court decided that the OFT can rule 

on the fairness of overdraft charges.  This opens the door for the OFT to demand 

that banks cut their charges, unless any subsequent legal appeals are successful.  

This judgment also means the OFT should be able to decide what a fair charge 

would be for unauthorized overdrafts.76 The decision is now being appealed. At 

stake is not only the ability of aggrieved customers to reclaim their charges but 

also the ability of the banks to generate an estimated ₤3.5 billion a year in income 

from levying them. 

 

The UTCCR presents a potentially powerful consumer remedy in circumstances 

where relief might ordinarily be difficult to establish. The OFT Guidelines to be 

used in understanding the legislation note that the test of fairness is applied to all 

standard terms and thus applies to the small print of standard contracts. The 

Guidelines provide: 

   

A standard term is unfair 'if, contrary to the requirement 

of good faith, it causes a significant imbalance in the 

parties' rights and obligations arising under the contract, 

to the detriment of the consumer'– Regulation 5(1). 

Unfair terms are not enforceable against the consumer.  

 

                                                            
76  BBC  News  (24  April  2008).  “Banks  lose  overdraft  charges  case.”  online:  http://news.bbc.co.uk/go/pr/fr/‐
/1/hi/business/7364422.stm 
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The requirement of 'good' faith embodies a general 

'principle of fair and open dealing'.77 It means that terms 

should be expressed fully, clearly and legibly and that 

terms that might disadvantage the consumer should be 

given appropriate prominence.  

 

However transparency is not enough on its own, as good 

faith relates to the substance of terms as well as the way 

they are expressed and used. It requires a supplier not to 

take advantage of consumers' weaker bargaining 

position, or lack of experience, in deciding what their 

rights and obligations shall be. Contracts should be 

drawn up in a way that respects consumers' legitimate 

interests. In assessing fairness, we take note of how a 

term could be used. A term is open to challenge if it is 

drafted so widely that it could cause consumer detriment. 

It may be considered unfair if it could have an unfair 

effect, even if it is not at present being used unfairly in 

practice and there is no current intention to use it 

unfairly. In such cases fairness can generally be achieved 

by redrafting the term more precisely, so that it reflects 

the practice and current intentions of the 

supplier….…The OFT's starting point in assessing the 

fairness of a term is, therefore, normally to ask what 

would be the position for the consumer if it did not 

appear in the contract. The principle of freedom of 
                                                            
77  Per Lord Bingham of Cornhill in Director General of Fair Trading v First National Bank plc [2001] UKHL 52. 
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contract can no longer be said to justify using standard 

terms to take away protection consumers. 

 

…Transparency is also fundamental to fairness….Thus 

even though a term would be clear to a lawyer, we will 

probably conclude that it has the potential for unfairness 

if it is likely to be unintelligible to consumers and 

thereby cause detriment, or if it is misleading (in which 

case its use may also be actionable as an unfair 

commercial practice.78 

 

The application of similar provisions in the context of other extra charges 

discussed in this report could yield a win for consumers in many cases.  The OFT 

notes that the UCCTR is intended to provide broad protection for consumers, and 

business practices which are likely to distort consumers' decisions regarding their 

purchases generally fall within their scope.79 A charge artificially segregated from 

ordinary business costs, subjectively arrived at, and masquerading as a government 

charge or tax might certainly fall into the ambit of a similarly drafted section. The 

UCCTR will be again discussed in the conclusions section of this report. 

Extra Charges for Financial Services in Australia 
 

In Australia, as in the United Kingdom, there are our increasing consumer 

complaints about penalties which now amount to over $A1 billion, meaning that 

20% of all fees assessed to customers were in penalties.80 Such penalties led to a 
                                                            
78 “Unfair Contract Term Guidance”, OFT, September 2008, p.9. 
79 Ibid at p.14. 
80   “$1 BILLION BANK PENALTY FEE INCOME STREAM FINALLY REVEALED” Thursday, 21 May 2009  
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nationwide “Fair Go On Fees” campaign, launched by consumer groups in 2007, to 

prevent financial institutions from charging excessive penalties for an account 

balance going into the red, late credit card payments or breaking credit limits.  

While the practices have attracted public opprobrium because of their size and the 

rapaciousness of their application, they do share the characteristic with other extra 

charges discussed in this report of bearing little relationship with the actual cost of 

the service provided. Customers are routinely charged $A50 if their balance slips 

into the red, while the administrative costs associated with such an account are  

$A3 or $A4.   

 

“There is no other reason for these fees other than to increase profits.” said Indira 

Naidoo of the consumer lobby, Choice.  Poorer customers particularly low paid 

workers and pensioners, appear to be penalized the most.  “If you are a pensioner 

and go slightly overdrawn, you could end up losing a third of your income in 

banking fees,” said Naidoo. Over the past seven years penalty fees have jumped by 

50%.81  

 

The Australian Bankers Association (ABA) dispute those conclusions.  The ABA 

also claims Australia is below the world average in the cost of retail banking 

services, with annual costs being 75% of the global average of $A177 per annum. 

 

The Federal government appears to be listening to consumer complaints. In 

February 2009, Federal Assistant Treasurer Chris Bowen announced the 

government’s intention to bring in legislation to deal with unfair contract terms in a 
                                                                                                                                                                                                
Consumers Action Centre  http://www.consumeraction.org.au/downloads/MR‐Bankpenaltyfees210509.pdf 
81  BBC  News  (16  July  2007).  “Bank  Charges  Attacked  Around  the  World.”  at  http://news.bbc.co.uk/go/pr/fr/‐

/1/hi/business/6283742.stm? 
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similar fashion to the UK’s UCCTR.82 Of particular concern appears to be hidden 

fees applied in a standard form contract where there is little room for the consumer 

to negotiate. 

  

                                                            
82  “Consumer groups welcome more scrutiny on bank fees”, PM transcript 
http://www.abc.net.au/pm/content/2008/s2493954.htm 
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V. Extra Charges in Other Industries 
 

There is evidence from at least one other Canadian industry retailing services to 

consumers that the practice of “extra charges” within its meaning in this report has 

become part of the billing practice for that industry. A segment produced by   CBC 

TV’s program “Marketplace “aired on” the National” on May 14, 2009 detailed the 

current behavior of many of the largest car rental companies in Canada. In addition 

to segregating identifiable expenses incurred by those companies and associating 

these changes  with compliance with government regulations (but not necessarily 

incurred as a result of the rental itself- e.g. air conditioning excise tax  – paid with 

the automobile purchase for a border crossing),  these companies assess an “energy 

recovery charge” of $0.83 per day.83  This change supposedly covers the cost of 

“utilities” but it is clear that the fee relates to expenses that are simply part of the 

cost of doing business. Its segregation, calculation and application is subjective and 

independent of the rental of the vehicle.  

The CBC–TV report notes the worsening financial situation of car rental 

companies in Canada and the motive for the made-up surcharge may not be too 

difficult to ascertain. The actions of the car rental  companies in billing customers 

in this fashion serves to subvert the necessary transparency required for a 

consumer to assess the full cost of obtaining a service until just before the 

execution of the rental contract.  The made up fees are excluded and presented in a 

way that makes it appear that they are  a simple pass though of charges  without 

benefit to the supplier. It also encourages other players to mimic such behavior as 

the all-in price is left out of the advertised rate. 

                                                            
83 “Are car rental companies creating surcharges to boost their bottom line?” CBC‐TV, May 14, 2009, online: 
http://www.cbc.ca/marketplace/2009/busted/busted_car_rental_fees.html 



60 
 

VI. Remedies in Law for Extra Charges 
 

While there is widespread consumer discontent with the practice of extra charges, 

there appears to be minimal effort on the part of Canadian governments or 

regulators to curtail their use. Do the right legal tools currently exist to halt the 

extra charge approach in certain industries? This section of the report will address 

potential legal avenues for extra fees leveled against consumers that are excessive, 

unanticipated, redundant or superfluous. At the federal level, the Competition Act 

will be examined for potential use against the practice, and the provincial 

Consumer Protection Acts (CPA) will also be examined, using Ontario’s Act as the 

chief example. The report includes as an Appendix the provisions of the CPAs of 

other provinces for the purpose of comparison. 

Potential Remedial Actions under the Competition Act 
 

Under the Competition Act, there are three sections that are relevant to addressing 

the issue of extra fees. Under the section of the Competition Act entitled 

‘Deceptive Market Practices’, section 74.01 creates a category of reviewable 

conduct for false or misleading statements. Sections 74.01 and 52 are regimes that 

address false or misleading representations, both civilly, and criminally.  

Section 74.01 (the civil regime) reads as follows: 
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(1) A person engages in reviewable conduct who, for the 
purpose of promoting, directly or indirectly, the supply or use 
of a product for the purpose of promoting, directly or indirectly, 
any business interest, by any means whatever. 
 

(a) makes a representation to the public that is 
false or misleading in a material respect; 
(b) makes a representation to the public in the form 
of a statement, warranty, or guarantee of the 
performance, efficacy, or length of life of a 
product that is not based on an adequate or proper 
test thereof, the proof of which lies on the person 
making the representation; or 
(c) makes a representation to the public in a form 
that purports to be 

(i) a warranty or guarantee or a product. 
Or 

(ii) a promise to replace, maintain or 
repair an article or any part thereof or 
to repeat or continue a service until it 
has achieved a specific result, 
if the form of purported warranty or 
guarantee or promise is materially 
misleading or if there is no reasonable 
prospect that it will be carried out." 
(Competition Act, R.S.C. 1985, c. C-
34, s. 74.01) 
 

Section 52 of the act creates a criminal offence for the same type of 

behavior: 

(1) No person shall, for the purpose of promoting, directly or 
indirectly, the supply or use of a product or for the purpose of 
promoting, directly or indirectly, any business interest, by any 
means whatever, knowingly or recklessly make a representation 
to the public that is false or misleading in a material respect. 
(Competition Act, R.S.C. 1985, c. C-34, s. 52) 
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These provisions appear to present  a  promising  mechanism  to address the 

mischief of extra charges. The civil provisions, in particular, might be used to halt 

the practice of  extra fees, particularly if the fees charged against consumers are 

unadvertised, or are advertised for a given purpose (such as a tax or government 

fee), but are actually a source of augmented revenue  for the supplier charging the 

fees or charges.  

The Competition Bureau has, in the past, undertaken cases where the extra charge 

levied by the supplier was not disclosed or concealed by deceptive marketing. In 

the case of R.  v. Sears Canada Inc,84  an advertisement for an air -conditioning 

unit advertised that the “price applied to basic installation…$1245” excluded a 

basic installation fee of $490. While the supplier contended that a customer would 

know that the $1245 would be associated with the parts for installation, the court 

found that common sense required a finding that the average reader would believe 

that $1245 included installation.85  The supplier was accordingly convicted.  As it 

also turned out, the installation charges did not reflect actual cost of installation 

either. 

 

                                                            
84 R. v. Sears Canada Inc, 28 C.P.R. (3d) 248 (Ont. D.C.J.). 
85 Ibid. at p.252. 
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In Regina v. Marvin Fine et.a.,l86 the Bureau brought  misleading advertising 

charges against the defendant and his company for charging an undisclosed fee of 

$10 to callers responding to a “976” number that advertised  job opportunities. A 

conviction was obtained on the basis of the non-disclosure of the fee. 

 

The Bureau has also been successful in obtaining consent agreements filed with the 

Competition Tribunal to rectify the effect of misleading advertising associated with 

hidden or misdescribed fees and charges in two more recent cases. Premier Fitness 

Clubs advertised a free 30-90 day trial offer that entailed a mandatory fitness 

assessment, the cost of which was billed to the customer, and a mandatory one year 

contract to obtain the benefit of the “free” trial. The additional obligations were not 

disclosed in the advertisement. Premier Fitness agreed to an administrative 

monetary penalty of $200,000, plus corrective advertising  and a change in 

corporate practice.87 

 

In the matter of prepaid telephone cards for long distance services, the Bureau had 

received complaints concerning practices including hidden fees and the provision 

                                                            
86 R. v. Marvin Fine et.al., Competition Law Service , 52:1680 (Ont. Ct. Gen Div.) 1996. 
87 “Premier Fitness Undisclosed Fees Investigation Successfully Concluded”, 
Competition Bureau News Releae November 27, 2007, 
http://www.competitionbureau.gc.ca/eic/site/cb‐bc.nsf/eng/02518.html. 
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of fewer minutes than promised or minutes at a higher rate than advertised.  In 

response, following an investigation, the Bureau obtained a consent agreement 

with the Gold Line Group of Companies that included a $750,000 administrative 

monetary penalty payable from an affiliate, Teleresolve Inc., a 50% credit for 

purchased cards, and a commitment to disclose to customers the effective rates and 

numbers of minutes used for every card and any limiting terms and conditions. As 

well, such information was to be included in the main body of the representation, 

and not in a smaller font or obscured in any way.88 

   

In these cases, the element of deception was more blatant than simply the charging 

of an up-front  made-up fee for an element of the supplier costs that appears to be a 

mandatory or pass-through charge. The authors are not aware of any case where 

the issue of the validity of such practices have been challenged under the 

provisions of the Competition Act by the Bureau. 

 

It is to be noted that the recent amendments to the Competition Act have made the 

task of showing reviewable conduct somewhat easier. The new  Sec. 74.03 (4) 

provides as follows: 
                                                            
88 “Competition Bureau Calling on Prepaid Phone Card Providers to Disclose More 
Information”, Competition Bureau News Release, December 6, 2007, 
http://www.competitionbureau.gc.ca/eic/site/cb‐bc.nsf/eng/00481.html. 
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 ….it is not necessary to establish that 

(a) any person was deceived or misled…89 

 

The removal of the necessity to show detrimental reliance through the recent 

Competition Act amendments may be significant in relation to the pursuit of a 

remedy under the federal legislation for misrepresentation or misleading 

statements. In a class action commenced  in  the  Court of Saskatchewan Queens 

Bench90arising from “system access fees” charged by Canada’s wireless 

companies, the Court ruled that detrimental reliance must be shown in order  to 

maintain misrepresentation as a cause of action. Clearly, all that now needs to be 

shown in any action under the relevant Competition Act sections commenced by 

the Competition Commissioner is that there has been a misleading representation.  

 

Another section in the Competition Act that might be used is section 74.05 which 

deals with sales above advertised prices. Section 74.05 reads as follows: 

(1) A person engages in reviewable conduct who advertises a 

product for sale or rent in a market and, during the period 

and in the market to which the advertisement relates, 

                                                            
89 R.S. 1985 c.C‐34 as amended 
90 Frey et al v. BCE Inc. et al. (18 July 2006) 2006 SKQB 328 at page 19. 
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supplies the product at a price that is higher than the price 

advertised. 

This section may be less useful for attacking extra charges as “fees” are not likely 

to be interpreted as “price” unless companies use advertisements to make it seem 

or appear as though the price advertised is a final price, without clearly indicating 

that fees will attach to that price later on in the transaction (such as through the 

purchase of travel accommodations or airline tickets).  

Potential Remedial Actions under Provincial Consumer Protection Acts: 

 
Similar to the Competition Act, the Ontario CPA has a section prohibiting false, 

misleading or deceptive representations. Section 14 reads as follows: 

(1) It is an unfair practice for a person to make a false, 

misleading or deceptive representation. 

The provinces of Quebec and British Columbia have attempted to address the issue 

of extra charges by provisions intended to require all-in pricing. Quebec has 

amended its Consumer Protection Act to include the following: 

224.  No merchant, manufacturer or advertiser may, by any 
means whatever, 

 
(a) lay lesser stress, in an advertisement, on the price of a set of 
goods or services than on the price of any goods or services 
forming part of the set; 
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(b) subject to sections 244 to 247, disclose, in an 
advertisement, the amount of the instalments to be paid to 
acquire goods or to obtain a service without also disclosing the 
total price of the goods or services and laying the greater stress 
on such total price; 

 
(c) charge, for goods or services, a higher price than that 

advertised. 
 

This section has yet to be proclaimed into law as of the date of this report.  

British Columbia addresses the issue as follows: 

(c) a representation by a supplier about the total price of goods 
or services if 

(i)  a person could reasonably conclude that a price benefit or 
advantage exists but it does not, 

(ii)  the price of a unit or instalment is given in the 
representation, and the total price of the goods or services is not 
given at least the same prominence. 

There is no case law associated with the application of this provision by courts of 

competent jurisdiction.  

A pending action brought in Ontario proposes to use this section to address extra 

charges is found within the Statement of Claim from the class action case (yet to be 

certified) dealing with the “taxes and services fee” charged by Expedia to 

consumers to cover the taxes and services charges Expedia pays in acquiring hotel 

bookings. The plaintiff claims that the “taxes and services fee” is misleading and 

deceptive as Expedia does not pay a consumer tax rate for hotel bookings, yet it 
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charges the customer  a consumer tax rate. The difference between what they 

collect from consumers, and what Expedia actually pays out for taxes and services 

charges (which is billed at  a wholesale tax rate) is simply collected as additional 

revenue for Expedia. Expedia does not indicate in any of its service agreements the 

actual breakdown of the “taxes and services fee” and the profit made from these 

fees are not indicated in Expedia’s terms of use. The plaintiffs allege that Expedia 

misled its customers by failing to reveal the true nature of the taxes and services 

charged. 91 

In subsection 14 (2) the statute provides examples of the types of 

misrepresentations that are prohibited. Subsection 16 (2) provides an example 

pertinent to the extra charges issue:  “a representation that misrepresents the 

purpose of any charge or proposed charge.”92  Should companies charge fees under 

the guise of government taxes, or service charges, this section might prove useful 

in challenging such fees which are actually collected in whole or in part as supplier 

revenue.  

In the Expedia Statement of claim the plaintiffs allege that the suppliers conduct 

falls within the ambit of subsection 14 (2) and 16 (2) and thus is an unfair practice 

                                                            
91 Magill v. Expedia Canada Corporation and Expedia.ca [statement of claim] (June 2009) Ontario Superior Court of 
Justice Para. 3 – 4, 32. 
92 Consumer Protection Act, 2002, S.O. 2002 c. 30 Sch. A s. 14. 
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prohibited by section 17(1) of the Act which states that “no person shall engage in 

an unfair practice”.  

The Expedia claim also submits that the failure to disclose the true purpose of the 

“taxes and services fee” amounted to an unconscionable representation, and the 

omission of such relevant information would be detrimentally relied upon by the 

consumer. Under section 15 of the CPA: “it is an unfair practice to make an 

unconscionable representation.”  The section provides as follows: 

Unconscionable representation 
15.  (1)  It is an unfair practice to make an 

unconscionable representation. 2002, c. 30, Sched. A, s. 15 (1). 
Same 

(2)  Without limiting the generality of what may be taken 
into account in determining whether a representation is 
unconscionable, there may be taken into account that the 
person making the representation or the person’s employer 
or principal knows or ought to know, 

(a) that the consumer is not reasonably able to protect his or 
her interests because of disability, ignorance, and illiteracy, 
inability to understand the language of an agreement or 
similar factors; 
(b) that the price grossly exceeds the price at which similar 
goods or services are readily available to like consumers; 
(c) that the consumer is unable to receive a substantial 
benefit from the subject-matter of the representation; 
(d) that there is no reasonable probability of payment of the 
obligation in full by the consumer; 
(e) that the consumer transaction is excessively one-sided in 
favour of someone other than the consumer; 
(f) that the terms of the consumer transaction are so adverse 
to the consumer as to be inequitable; 
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(g) that a statement of opinion is misleading and the 
consumer is likely to rely on it to his or her detriment; or 
(h) that the consumer is being subjected to undue pressure to 
enter into a consumer transaction. 2002, c. 30, Sched. A, 
s. 15 (2). 

 

However, the consumer hurdle of showing the deception inherent in any extra 

charge situation may be  significant. The consumer unfriendliness of this practice 

is likely not enough to sustain remedial action. In its initial ruling in the Frey case 

declining certification of the class action, the Saskatchewan Court further noted 

that the charging of a fee itself does not give rise to a cause of action because 

“there must be some impropriety or illegality” behind the fee being charged.93 The 

claim was eventually certified and allowed to go forward on the basis of a claim 

unjust enrichment.94 

While there appear to be some potential remedies available in existing provincial 

and federal legislation, the context of the levying of such fees and charges is likely 

all important. Determining the success of the remedy may well hinge on the 

context of the supplier representation.  Whether a representation made by a 

supplier is misleading or improper because it has segregated an element of its cost 

in the form of a charge is an arguable point like the  Canadian  rental car  

companies “energy  recovery fee”.  It is too early to tell whether the requirement 

                                                            
93 Ibid. at page. 10. 
94 Frey v. Bell Mobility et al. (September 17, 2007), 2007 SKQB 328. 
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for all-in pricing  arising in Quebec and British Columbia  legislation will be 

effective in curtailing extra charges. It may well be that, notwithstanding the 

unpopularity of the practice and the clear intent to try to make the price of the 

product look as low as possible, many of the troublesome fees and charges will go 

unchecked without law reform to directly address the practice.  

Litigating Extra Fees in the United States 

In the United States, several class actions have brought by consumer groups 

concerning extra charges levied by businesses in various industries. The following 

cases are illustrative of the litigation. 

Utility Consumers' Action Network (UCAN) v. Sprint 95 

 UCAN brought a class action complaint in federal court against Sprint/Nextel for 

illegally billing customers, taxes, fees, and text message charges on data service 

plans. The complaint alleged that Sprint/Nextel  began to include several monthly 

billing charges on customer's bills under the 'taxes' and 'surcharge' heading and that 

Sprint uniformly represented to its customers that such charges were properly 

included on their data transmission services monthly bill. In fact, such fees were 

not government imposed charges to be imposed for data transmission services, but 

rather only for telephonic services. UCAN claimed that despite obligations to 

avoid disseminating misleading billing statements, Sprint Nextel were improperly 

charging customers for taxes and surcharges the customers did not owe, and then 

refusing to  refund such monies. The result appeared to have  Sprint reaping 

substantial benefits for monies not properly charged. The claim is awaiting court 

approval of a settlement.  
                                                            
95http://www.ucan.org/files/UCAN_Sprint_Nextel_taxes_fees_text_messages_Complaint.pdf. 
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Utility Consumers' Action Network v. PowerNet Global Communications 96 

UCAN brought an action on behalf of plaintiffs who were subscribers of 

PowerNet's land line telecommunications long distance service. It is alleged that 

the defendants began to include a percentage monthly charge on the customer's bill 

under the "taxes" heading labeled "network access charge". The plaintiffs alleged 

that these charges are misleading and deceptively labeled. PowerNet agreed to 

recalculate and classify such fees and a class wide resolution was reached whereby  

current customers were able to obtain bill credits for a significant portion of 

such charges, and former customers could obtain cash refunds or calling cards for 

such amounts at the customer's option.  

Ross et.al. v. VISA USA Inc. et. al.97  

This case was brought on behalf of general purpose cardholders of VISA, 

Mastercard (MC), and Diner’s Club. The complaint alleges a series of conspiracies 

between the VISA and MC networks to fix and maintain prices, and to violate the 

Truth in Lending Act disclosure requirements, all in connection with fees charged 

to US cardholders for transactions affected in foreign currencies. The VISA and 

MC networks are alleged to have  collusively set base currency conversion fees 

equal to 1% of the amount of the foreign currency transaction. In addition, most 

member banks tack on an additional conversion fee of their own, generally 2%. 

The action alleges that Visa and MC have actively colluded with their member 

banks and assisted in implementing and facilitating the second tier currency 

conversion fees by amending their rules and procedures to accommodate the 

second tier fees and by colluding with their member banks to change these fees at 

                                                            
96 http://www.powernetsettlement.com/pdf/pgco1comp.pdf. 
97 http://www.ccfsettlement.com/documents/revised‐consolidated‐amended‐complaint.pdf. 
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the network stage of the process.  In other words, extra charges are being assessed 

that are misdescribed to the paying cardholder. This action is pending. 

Starwood Hotels & Resorts Worldwide  

The complaint98 associated with this action taken on behalf of hotel guests alleged 

that Starwood Hotels fraudulently charged travelers an undisclosed or improperly 

classified "Resort Fee" or similar fee in addition to the room rate quoted at the time 

a traveler's reservation was made. The complaint alleges that Starwood either 

failed to disclose the additional "Resort Fee" or misrepresented the "Resort Fee" or 

other fee as a "tax" through its web site and its telephone reservation system. The 

complaint further alleged that such fees were simply revenue augmentation by 

Starwood and were not taxes remitted to any government authority. A settlement of 

the claim was eventually reached. A similar  action commenced in the state of 

Illinois against the Hilton Hotel chain among others resulted in the return of over 

$13 million in resort fees and an agreement to  cease charging the same. Florida 

Attorney General (now Governor) Charlie Crist successfully recovered $3.7 

million from the Wyndham chain on the same basis.99 

  

                                                            
98(h ttp://www.allbusiness.com/legal/legal‐services‐litigation/5905956‐1.html) 
99 (http://www.cbc.ca/news/background/consumers/hidden‐fees.html & 
http://voices.washingtonpost.com/thecheckout/2006/04/resortfee_rage.html 
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VII. Conclusions and Recommendations 
 

The practice of adding additional charges to a customer bill for items that are intended 

to defray the supplier’s cost in delivering the product  or service to the customer causes 

distortions in the competitive market that  work to the detriment of the consumer. While 

some industry adherents to the practice of using the surcharge defend by arguing that it 

discloses to the consumer what must be expended to produce the product and service, 

the value of this information is largely insignificant in comparison to the problems the 

practice may cause. These include the following results: 

1. It usually means that the overall advertised cost of the product and service is 

increased by the amount of the surcharge or extra charge. Where that charge is 

simply a subjective estimate of one aspect of the supplier’s cost of doing 

business, it  misrepresents the price of the product or service  to the consumer; 

2. It prevents meaningful comparison shopping by consumers because the 

advertised price of a supplier may or may not reflect accurately the price/value 

equation for the purpose of making a choice; 

3. When one supplier in a product or service market engages in the practice, it 

encourages others to follow to be able to advertise a lower matching price; 

4. It discourages comparison shopping by presenting these fees and charges as a 

pass-through leading customers to believe they are unavoidable; 

5. It presents the extra fees and charges as though they were mandated by the 

government; 
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6. The fees and charges may not be disclosed until immediately before the 

transaction has been concluded between the consumer and the supplier. It may 

rely on the “thrill of the deal” and the effort that the consumer has made to that 

point to secure the transaction to diminish informed consent; 

7. It discourages efficiency and productivity by allowing the recovery of costs and 

the earning profits in an uncompetitive fashion. 

Notwithstanding the above, it would also appear that the business practitioners of extra 

fees and surcharges are not the fringe market players and borderline con artists but 

represent some of the largest and most important national industries. Notwithstanding 

the negative public relations that these practices engender, it seems reasonable to 

believe that they are advantageous to the business’ bottom line. As has been noted in 

the case of airlines, they will be accordingly difficult to eradicate. 

From a consumer standpoint, the most preferable course of action would be an outright 

ban on the practice. This would likely mean that under the provisions of the Competition 

Act for example that reviewable conduct would include a representation that the selling 

price of product supplied by a business includes a separate charge for an expense that 

is incurred by that business unless such expense is mandatory, arising solely as a result 

of the transaction with the buyer, and the charge accurately represents the cost of the 

transaction to the business of the supplier.  Similarly, the provisions of provincial 

Consumer Protection Acts could be amended to specifically prohibit such 

representations that would extend the ambit of potentially actionable misrepresentation 

from simply presenting a business expense recovery as a government charge.  
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This approach may be considered too intrusive by some jurisdictions that may prefer to 

simply deal with the anti-competitive aspects of the extra charge practice. This could be 

done in the context of the federal or provincial legislation noted above by providing that 

it is reviewable conduct or misrepresentation amounting to an unfair practice to include 

a representation as to the price of a product that does not include an expression of the 

final sale price including any additional charges or fees that are mandatory and not paid 

or payable to governments that is not at least as prominent as the representation made 

without the all-in price.  The provision could help neutralize the unfair advantage 

obtained by a supplier who attempts to present a low ball price and then add on 

additional charges when it is time to close the deal. 

The UTCCR 1999 legislation in the United Kingdom and the proposed Financial 

Product Safety Commission in the United States  that allow for a case by case 

approach to assessing the dynamics of the supplier/consumer relationship present 

alternatives to the across the board approach of attempting to effect a prohibition  

by way of general provisions. The UTCCR invalidates contractual terms that cause 

a significant imbalance in the parties’ rights to the detriment of a consumer. The 

Director of the Office of Fair Trading is empowered to seek an injunction to 

prevent the use of an unfair term. The Director may empower “qualifying bodies” 

such as regulatory tribunals from different industries to exercise the same power. 

The proposed U.S. Financial Product Safety Commission Act has as its objective 

the minimization of unreasonable consumer risk associated with buying and using 
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consumer financial products and the prevention and elimination of practices  that 

lead consumers to incur unreasonable, inappropriate, or excessive debt. The 

Commission would make rules and prevent the enforcement of products and 

instruments not in conformity with its rules. 

Using these examples, it might be possible to provide in legislation a set of 

objectives including an elimination of charges and fees assessed as part of a sales 

transaction and leave it up to sectoral regulators such as the Canadian Radio-

Television and Telecommunications Commission, the Canadian Transportation 

Agency, or relevant provincial authorities to make specific rules in conformance 

with objectives that emphasize transparency in the transaction and the avoidance of 

extra charges.  The chief advantages of this route would be to provide greater 

flexibility in individual industries, assured scrutiny in important industries and 

enforcement that is more proximal to the provider of the products and services. 

The report submits that market forces alone are unlikely to be able to rid the 

marketplace of these practices. The prevalence of extra charges and its spread to 

industries such as automobile rental bodes ill for any laissez faire approach. 

Increased efforts to both enforce existing laws coupled with strategic law reform at 

federal and provincial levels are certainly required. 


