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Dear Mr. Collins:
Re:

Comments of Public Interest Advocacy Centre (PIAC)
Draft Merger Enforcement Guidelines Consultations

The Public Interest Advocacy Centre has reviewed the draft Merger
Enforcement Guidelines (“the Guidelines”). We wish to confine our
comments concerning the Guidelines to Part 12: The Efficiency Exception.
As we indicated in our comments of December 31, 2010, we are strongly of
the view that the Guidelines should be changed to ensure that the criteria for
the application of the exception fall in line with U.S. and European
authorities. We shall briefly address why we believe that this is a matter of
some importance.
Sec 96 of the Competition Act
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Section 96 of the Competition Act1 provides for the allowance of merger
transactions that are found to have anti-competitive effects but are likely to
bring about gains in efficiency that will be greater than, and will offset, the
effects of any prevention or loss of competition. As well, these gains would
not likely to be attained in the absence of the merger. The guidelines
correctly put the onus on the merging parties to establish the efficiency
claims once a finding of substantial lessening of competition is made.
It is to be noted that the Act itself (sec. 96(2) specifies some mandatory
factors to be considered in assessing efficiency gains, namely a substantial
increase in the real value of exports , and a substantial substitution of
domestic products for imported products. As well, it prevents the
consideration of redistribution of income (i.e. price increases, tax
minimization) being considered as efficiency gains for the purpose of
offsetting anti-competitive effects. While this latter exclusion prevents
redistributive effects from being considered efficiencies, it does not insulate
consumers from possible redistributive effects of other efficiency gains.
First of all, as it is recognized in the guidelines the measurement of
efficiency gains probably cannot be done with exactitude, particularly when
it comes to the estimation of dynamic efficiencies that may arise in a merger
situation. It seems particularly important that any model adopted to attempt
to weigh efficiency gains against loss of competition benefits be geared to
achieving fairness for the consumers in the marketplace. Consumers are the
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parties that must suffer from degradation of competition that affects price,
choice, quality etc.
However, the model adopted in Canada has allowed mergers where the gains
in efficiencies, which may arise in both the product market and other
markets, are aggregated for the purpose of setoff against the dead-weight
loss associated with the loss of competition. This total surplus, or total
welfare analysis, ignores the fact that a price increase caused by the merger
causes a wealth transfer from consumers to producers, notwithstanding that
the total surplus or total welfare will increase.2
It must surely be a goal in the adoption of any model to prevent such a
wealth transfer from occurring. Not surprisingly, this has been the choice in
the United States and EU jurisdictions.
United States
Currently, efficiencies in the United States are governed by the 1997
revision of the Horizontal Merger Guidelines issued by the US Department
of Justice and Federal Trade Commission (US Merger Guidelines).3
Paragraph 4 of the US Merger Guidelines indicates that an efficiencies
defense may apply where (1) efficiencies relied upon are merger specific; (2)
the efficiencies are achieved in the same market in which the anticompetitive effects of the merger are likely to be felt; (3) efficiencies are
cognizable (i.e. verifiable and measureable); (4) the efficiencies outweigh or
reverse the merger’s potential harm to consumers in a relevant market by,
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for example, preventing price increases in that market.4 The guidelines also
indicate that there is a direct correlation between the degree of anticompetitiveness present in a proposed merger and the strength of the
evidence of efficiencies presented.

European Union
Originally, the revised Council Regulation (EC) No 139/2004 of 20 January
2004 on the Control of concentration between undertakings (EC Merger
Regulation) (ECMR) did not expressly provide for an efficiencies defense.5
Article 2(1) (b) allowed technical and economic progress to be taken into
account when evaluating a merger, provided that it was to the benefit of
consumers and did not form an obstacle to competition, however for many
years there existed a considerable amount of uncertainty surrounding
efficiencies and the consideration that ought to be accorded to them in EU
merger cases.6 This uncertainly was resolved by the inclusion of recital 29
of the ECMR which states that efficiencies that counteract effects on
competition and harm to consumers so that a concentration would not
significantly impede competition may be taken into account by the
Commission.7 The Horizontal Merger Guidelines (Guidelines) provide the
legal framework that directs the Commission in its decisions regarding
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efficiencies.8 This represents shift to a more liberal approach on the issue
than had previously existed.9
According to paragraph 78 of the Guidelines, efficiencies will only be taken
into account if they (1) benefit consumers, (2) are merger specific and (3)
are verifiable. These three criteria are cumulative and must all be present for
a prohibited merger to be forgiven under the Guidelines.10
Paragraphs 79-84 outline the ‘benefit to consumers’ criteria. The main
requirement under this section is that consumers should not be worse off as a
result of a merger.11 In addition to this, efficiencies must be timely and result
in benefits such as lower costs or new and improved products and services.12

Conclusion
PIAC finds it peculiar, in light of the care taken in the legislation to exclude
redistributive merger effects as efficiency gains that the Bureau should allow
potentially iniquitous redistributive results to flow from the model used to
measure potential offsets to anti-competitive effects. Further, when there is
consideration of further liberalization of foreign investment that may involve
mergers or takeovers of existing Canadian entities, why are the Guidelines
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not concerned that home grown efficiencies, costing Canadian consumers
and boosting producer revenues, might in turn fatten producer investments in
their country of origin, subverting the explicit objectives set out in sec. 96
(2) of the Competition Act? This insupportable fillip to potential merging
parties might well be far more costly to the economy than simply the
imposition of consumer price increases.
In PIAC’s view, it is time for an even-handed, grown up approach to this
issue that recognizes that the intent of competition legislation is to enhance
consumer welfare, not to facilitate the profitable negation of competition
benefits. Accordingly, recognition of gains in efficiencies to offset the anticompetitive effects of proposed mergers should only occur when there those
gains accrue to consumer welfare.

Thank you.
Yours truly,

Michael Janigan
Executive Director/ General Counsel
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