
The oversight of prominent 
payment systems: 

are we keeping time? 

 
Comments addressed to the 

Bank of Canada 

 

 

 

 

 

August 2015 

 
 
 



ii 

 
 
 

Public Interest Advocacy Centre (PIAC) 
Copyright 2015 PIAC 

 
Contents may not be commercially reproduced. Other reproduction, with 
acknowledgement, is encouraged. 
 

The Public Interest Advocacy Centre 
One Nicholas Street Suite 1204 

Ottawa, ON 
K1N 7B7 

 
Tel: (613) 562-4002      Fax: (613) 562-0007 

 
Email: piac@piac.ca         Website: www.piac.ca 

 
Canadian Cataloguing and Publication Data 

 
St Amant, Jacques 

The oversight of prominent payments 
systems: are we keeping time? 

 
ISBN 978-1-927707-02-9 

 

 

 

 

 

 

 

 

 

mailto:piac@piac.ca�
http://www.piac.ca/�


iii 

 
 

 

 

 

 

 

 

 

And then one day you find ten years have got behind you.  
No one told you when to run, you missed the starting gun. 

Pink Floyd, Time 
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Executive Summary 

  

 Canadian authorities have embarked upon a review of the oversight of our payments 
system. However, they are taking a piecemeal approach that is not conducive to the 
design of an efficient regulatory framework and they seem inclined to emphasize safety 
and soundness issues to the detriment of other considerations. Unfortunately, we perceive 
traces of both shortcomings in the consultation paper proposed by the Bank of Canada 
regarding the oversight of prominent payment systems. The global oversight framework 
is in our view structurally defective and will increase regulatory fragmentation and the 
development of regulatory gaps, while the approach to the regulation of prominent 
payment systems remains formalistic and shows insufficient consideration for users’ 
issues and challenges. 

 The Public Interest Advocacy Centre (“PIAC”) is a non-profit organisation based in 
Ottawa that provides legal and research services on behalf of consumer interests and, in 
particular, vulnerable consumers' interests, concerning the provision of important public 
services. PIAC has been interested in payment and other financial services issues for 
many years.  

 The analysis proposed by the Bank emphasizes safety and soundness concerns and 
seems concerned mostly by issues raising risk to prominent payment systems, while 
giving insufficient consideration to risk caused by such systems. It also seems to assume 
that there are watertight compartments separating prominent or other systems, while in 
fact prominent systems may well provide “retail” services directly to end-users, such as 
preauthorized debits or direct deposit.  

 We are concerned by the interpretation to be given to the classification criteria for 
payment systems, and fear it is likely to be too narrow. We are also concerned by a lack 
of clarity around basic concepts surrounding the notion of payments system risk. 

 While we support a risk-based, principles-based approach, proposed risk mitigation 
standards in various areas are weak or incomplete. It is especially the case regarding 
governance, where issues such as the requirements around objectives and stakeholder 
participation are clearly inadequate. The Paper also lacks a proper analysis of compliance 
and enforcement issues. 

Canada needs a strong, comprehensive oversight framework for payments, with a 
vigorous regulator. It remains unclear to us that the framework proposed by the Bank is a 
useful step in the direction of establishing that framework. 
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The oversight of prominent 
payment systems: are we 

keeping time? 
  

1.0 Our perspective 
 1.1 Ticking away 

 At long last, Canadian authorities have embarked upon a review of the oversight of 
our payments system. However, they are taking a piecemeal approach that is not 
conducive to the design of an efficient regulatory framework and they seem inclined to 
emphasize safety and soundness issues to the detriment of other considerations.   

 Unfortunately, we perceive traces of both shortcomings in the consultation paper 
proposed by the Bank of Canada regarding the oversight of prominent payment systems1. 
The global oversight framework2 is in our view structurally defective and will increase 
regulatory fragmentation and the development of regulatory gaps, while the approach to 
the regulation of prominent payment systems remains formalistic and shows insufficient 
consideration for users’ issues and challenges, beyond ensuring that the cogs turn more or 
less as they are supposed to, but without making sure the clock actually gives the right 
time3

                                                 
1 Bank of Canada. Proposed Criteria and Risk-Management Standards for Prominent 

Payment Systems – A consultation paper by the Bank of Canada. Ottawa, Bank of Canada, 
June 12 2015. Available at 

. In particular, the distinction between “prominent” and “retail” payment systems is 
in our view somewhat ineffective and should be abandoned, or at the very least greatly 
refined. 

http://www.bankofcanada.ca/wp-
content/uploads/2015/06/proposed-criteria-risk-management-standards.pdf. Hereinafter the 
“Paper”. 

2 Which was outlined in particular in Department of Finance Canada. Balancing Oversight and 
Innovation in the Ways We Pay: a Consultation Paper. Ottawa, April 2015. Available at 
http://fin.gc.ca/activty/consult/onps-ssnp-eng.asp. 

3 We have addressed some of these concerns at greater length in our comments to the paper 
quoted in footnote 2, to which we also refer the reader. Public Interest Advocacy Centre. 
Innovative oversight: strengthening the Canadian payments system. Ottawa, Public Interest 
Advocacy Centre, June 2015. 99 p. Hereinafter “Innovative”. 

http://www.bankofcanada.ca/wp-content/uploads/2015/06/proposed-criteria-risk-management-standards.pdf�
http://www.bankofcanada.ca/wp-content/uploads/2015/06/proposed-criteria-risk-management-standards.pdf�
http://fin.gc.ca/activty/consult/onps-ssnp-eng.asp�
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 We are not keeping time with the rest of the world, or with the needs of Canadians. 
We will therefore suggest that significant changes should be made to the Government’s 
approach to the regulation of payments and that the proposed framework for prominent 
payment systems, insofar as it should be maintained, be reviewed in order to give greater 
weight to user concerns and other considerations. 

We appreciate that end-users, and especially consumers, are usually not in immediate 
contact with payment systems which may be considered as prominent. Such systems, 
however, play a vital role in their economic life, and their regulation should give proper 
weight to their interests. 

For the purposes of this consultation, we assume that the Canadian Payments 
Association’s (“CPA”) Automated Clearing and Settlement System (“ACSS”) is likely to 
be designated as a prominent payment system, and that it is the only system currently in 
service which is likely to be so designated, and our comments are drafted accordingly. 

 1.2 The Public Interest Advocacy Centre 
 The Public Interest Advocacy Centre (“PIAC”) is a non-profit organisation based in 
Ottawa that provides legal and research services on behalf of consumer interests and, in 
particular, vulnerable consumers' interests, concerning the provision of important public 
services. PIAC has been interested in payment and other financial services issues for 
many years. It has been involved in recent years in various aspects of the payments 
system, such as the review of the Canadian Code of Practice for Consumer Debit Card 
Services. Individuals associated with PIAC are currently members of FinPay and of the 
Canadian Payments Association’s Stakeholder Advisory Council.  

 1.3 Our comments 
 Our comments are intended as specific observations regarding some of the issues 
raised by the Paper. As noted above, we have addressed some of the flaws of the global 
oversight framework currently proposed by Finance Canada and the Bank elsewhere, and 
will only touch upon this issue here.  

 Our comments are generally structured around the themes put forward in the Paper. 
We will briefly discuss the basic flaws in the current regulatory approach, before 
addressing issues around identification criteria and payment system risk. We will then 
consider some of the risk mitigation standards that are proposed, and that are most 
relevant from our perspective. We will finally formulate succinct answers to the specific 
questions asked in the Paper. 

 Our primary concern goes to consumers, and especially vulnerable consumers, but we 
seek to understand the ecosystem as a whole. However and while we are cognizant of the 
indirect impact they may have on consumer interests, we will generally not address 
specific issues involving large value payments, business-to-business transactions or the 
clearing and settlement of transactions involving securities and other similar financial 
instruments.  
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 Of course, the fact that we have not commented at this point on any issue raised in the 
Paper should not be construed as meaning either agreement or disagreement with any 
position on such issue.  

 We hereby consent to the posting of our comments online or otherwise by the Bank, 
provided of course that the source is identified. 

2.0 An unsatisfactory framework 
 2.1 Generic concerns 

2.1.1 A flawed framework 

According to the global oversight framework for the Canadian payment system 
proposed by the Department of Finance and the Bank of Canada, payment systems can be 
classified as being either systemically important, prominent, or national retail systems4

First, it is rooted in a “safety and soundness”-oriented vision. We certainly do not 
deny the vital importance of ensuring that payment systems be safe and sound; but those 
are not the only considerations that the regulator should address, or consider important. 
As we noted in our comments regarding the consultation on national retail payment 
systems, authorities seem to minimize the importance of issues which, for users, are also 
of great concern.  

. 
The classification is deemed to be “proportional to the nature and level of risks posed”. 
We have two very significant issues with this classification. 

The approach that is proposed seems to focus mostly on risks to payment systems, and 
to de-emphasize risks caused by systems to others (including end-users), except insofar as 
they stop working, which is after all nothing but a class of cases where some risk has 
impacted a system in the first place. Market conduct issues such as fairness of business 
practices or accessibility are seemingly absent from the suggested framework, or at best 
are given lip service. We would have preferred the Department and the Bank to adopt a 
more balanced analysis of the risks raised by payment systems, which could have been 
inspired for instance by the National Payments Policy outlined and proposed by the Task 
Force for the Payments System Review5

2.1.2 A confusing framework  

. 

Our second concern is specifically relevant to the purposes of this consultation. The 
proposed classification between types of payment systems implies that, for instance, a 
prominent system would not be regulated as a retail system, and so limited concern 
would be given to end-user concerns. Unfortunately, the issues associated with payment 
systems do not fall neatly within the categories that are proposed. 

                                                 
4 As to the lack of clarity regarding the concept of “system”, please see Innovative, in 

particular subsection 3.2.2.2. 
5 For details of our views on these topics, please see Innovative, in particular subsection 

3.2.2.1. 
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ACSS is a very important, and arguably prominent, clearing and settlement system; 

that is not in dispute. But it also provides services that are of immediate interest to end-
users, and there is no other “system” involved. From the consumer standpoint, 
transactions such as preauthorized debits drawn on deposit accounts and direct deposit 
provide excellent examples. Such operations involve no system whatsoever, apart from 
ACSS (insofar as they are not “on-us” transactions), and no participant other than CPA 
members. However, they do raise significant concerns, for instance from a consumer 
protection standpoint, as there are indications that a non-trivial proportion of these 
transactions occasionally go awry and raise reputational risk issues that impact other 
providers6

Assuming ACSS is designated as a prominent payment system, end-user issues would 
be considered as of limited importance in the design of its oversight framework. 
However, ACSS is in fact also providing services that are similar to, or competing with, 
services offered by systems which would presumably be deemed to be “national retail 
systems”.  

. 

In other words, it is simply not the case that there are watertight divisions between 
types of systems in terms of the services they provide, but there is a significant risk that 
there would be unduly strict distinctions made between the ways they are regulated. 
Matters such as, for instance, the oversight of end-user related issues such as a review of 
CPA’s rule concerned with preauthorized debits, certainly do not appear to loom large in 
the framework proposed in the Paper. 

We support the implementation of a risk-based approach, but the undue focus on 
safety and soundness risks and considerations that underlies the design of the current 
global oversight framework leads to a flawed regime. Should ACSS be classified as 
prominent, it would still provide what are in effect retail services and compete with 
systems likely to be classified as “retail”, such as card networks that provide a service 
equivalent to preauthorized debits on credit card accounts. Yet it would not be regulated 
as a retail system. At the same time, card networks which provide clearing functions 
would likely be considered as retail systems, and probably not regulated as strictly as 
ACSS. 

The proposed framework purports to provide oversight regarding safety and soundness 
on the one hand, and market conduct on the other, as if they were to some extent 
mutually exclusive; they are not – or at least, not always. We suspect that those who 
                                                 
6 As to preauthorized debits, see Canadian Consumer Initiative/Environics Research Group. 

Pre-Authorized Debits. Survey, March 2006. 17 p. Available at 
http://www.consommateur.qc.ca/union-des-consommateurs/docu/budget/DPAsurvey.pdf. In 
a recent research concerned with the migration of Canadian federal payments to direct 
deposit (Service de protection et d’information du consommateur. Pour votre bien: le 
remplacement des chèques par le dépôt direct aux fins du versement des prestations du 
gouvernement du Canada. Shawinigan, Service de protection et d’information du 
consommateur, 2015,forthcoming), both (1) participants to focus groups and (2) community 
organizations responding to a survey indicated that problems experienced by consumers 
with direct deposit or preauthorized debits in the past make them more reluctant to embrace 
direct deposit of Federal benefits, hinting that there may be reputational contagion inhibiting 
migration towards electronic payments. 

http://www.consommateur.qc.ca/union-des-consommateurs/docu/budget/DPAsurvey.pdf�
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designed this framework fell into something akin to the institutional fallacy: if you are the 
LVTS7

While CPA’s LVTS may seem to raise few consumer-related issues (although this 
may be open to argument) and a closed-loop prepaid card system admittedly raises 
minimal systemic risk, there are many systems and situations where both types of issues 
must be equally addressed. From a structural standpoint, it may not be imperative to 
establish a “twin peaks” scheme as was done by the United Kingdom

, you are essentially a “safety and soundness” concern and, if you are Interac, you 
are essentially a “market conduct” concern. In fact and from a functional perspective, 
both types of systems may well raise both safety and soundness and market conduct 
issues, however they are designated, because they may both be involved in a broad range 
of activities beyond their primary function (to clear and settle in the first case, and to 
facilitate the exchange of data in the other). 

8

As a result, there will not be a level playing field for providers. There will be 
regulatory gaps, with issues left unaddressed, and confusion for all stakeholders. We 
therefore urge the Department of Finance and the Bank to reconsider that framework and 
ensure that both safety and soundness and market conduct issues can be fully effectively 
and proportionately (which does not mean “minimally”) addressed regarding all payment 
systems. 

, but it is certainly 
necessary to ensure that the regulatory framework is fully able to address both types of 
issues, as they arise, for all types of systems. The current Canadian framework, as it is 
envisioned, badly fails to do so. 

 2.2 Specific concerns 

2.2.1 Identification criteria 

The Bank proposes five (5) criteria for identifying prominent payment systems: value, 
availability of substitutes, time criticality, centrality and interconnectedness. While we 
generally agree with those criteria per se, we are somewhat concerned about their 
interpretation. 

This is especially the case with the notion of substitutes. At a conceptual level, it is 
possible to say that retail transactions can be paid with cash, a debit transaction or a credit 
card transaction, and therefore that users have various alternatives at the tip of their 
fingers. In practical terms, however, things are not always so simple. The traveler who 
suddenly learns that it will cost $3 500 to fix her car’s transmission which broke down on 
the highway probably has no choice but to use her credit card. There are now brick-and-
mortar retailers which do not accept cash at the point of sale, so payment network 
availability is crucial both to them and to their customers (as it obviously is to online 
retailers). Obviously, the same issues are relevant to time criticality. There may also be 
geographic areas where various substitutes are not available. In addition, pricing may be 
a consideration that will prevent one payment solution to act as a substitute to another in 
specific contexts. 
                                                 
7 CPA’s Large Value Transfer System.  
8 With the Bank of England responsible for safety and soundness issues and the Payment 

Systems Regulator responsible for market-conduct issues.  
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We would therefore urge the Bank to clarify at what level it intends to apply those 

criteria (even qualitatively), and to err on the side of a more practical interpretation. 
While it is true that there may exist payment substitutes for a given type of transaction in 
the abstract, it may not be the case in real life for an end-user in a specific location who 
urgently needs to make a specific purchase.  

The implication, of course, is that networks other than ACSS may warrant 
consideration as prominent systems. However and as mentioned supra, that should not 
prevent them from also being adequately regulated as “retail” systems. 

More broadly, this issue also goes to the question of what constitutes a “significant 
adverse effect on economic activity” that would impair Canadians’ ability to make 
payments or produce a general loss of confidence, and therefore of what is “payments 
system risk” that would trigger a designation as a prominent payment system. It is very 
much unclear in the Paper how the Bank would construe those concepts. 

We fear that it would be tempted to give them such a narrow interpretation that, for all 
practical purposes, it would find significant adverse effect only where there is 
catastrophic impact that comes just short of causing knock-on consequences, and only 
where there is significant “safety and soundness”-related fallout. In other words, there 
would need to be a strong risk that almost-systemic consequences might develop for a 
system to qualify as prominent. 

If so, we would respectfully beg to differ. There are many ways, short of catastrophic 
failure, for systems to lose users’ confidence or to impair, sometimes systemically and as 
a result of their design, the ability of significant subsets of users to make some types of 
payments9

The first question for consultation is whether there are other criteria or characteristics 
that should be considered for identifying prominent systems. We do not propose other 
criteria at this point, but recommend that the Bank clarify its interpretation of the 
suggested criteria, as well as of notions such as “impact on economic activity” and 
“general loss of confidence” and interpret them in a way that acknowledges the 
complexity and variety of real-life situations. 

.  

2.2.2 Risk mitigation standards 

The Bank proposes a risk-based, principles-based approach to the oversight of 
prominent payment systems. As mentioned earlier, we support a risk-based approach; we 
also support a principles-based approach, providing that what such an approach means is 
well understood by all stakeholders; in particular, it does not mean a light-touch, 
“minimal regulation” approach, nor does it mean that there can be no specific rules. In 
fact, a well-designed principles-based approach may be more exacting both for regulators 
and regulated10

                                                 
9 For details of our views on some of these topics, please see Innovative, in particular section 

3.1, and especially subsection 3.1.8.  

.  

10 For details of our views on these topics, please see Innovative, in particular subsection 
3.3.3.  
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We are somewhat worried, however, with a problem which was actually experienced 

by United Kingdom’s and other national regulators in the previous decade as they 
developed a regulatory approach that was in some ways similar to the one proposed by 
the Bank: emphasis on formalism may allow the regulated systems to “tick the box”, 
indicating for instance that they have indeed developed internal rules regarding a given 
topic, with no consideration given to the contents, quality, appropriateness or fairness of 
those rules11

We generally agree with the list of topics regarding which the Bank proposes to 
develop standards, although we would suggest some attention should also be given to 
reputational and social risk

.  As we note infra, this is a concern regarding in particular “governance” 
and “efficiency and effectiveness”. 

12

With regard to “legal basis”, we note that the requirement that rules and procedures be 
enforceable does not specify by whom. This is clearly an issue from the end-users’ 
perspective, as there may well be rules that purport to protect them, but which they 
actually cannot enforce in any jurisdiction

. Following are observations regarding some specific areas. 

13

With regard to “governance”, we can only regret that no attention whatsoever is given 
to ensuring stakeholder involvement in decision-making processes. While there is a 
requirement that the board of directors should ensure that strategy and actions 
“appropriately reflect” their legitimate interests, it is insufficient to provide stakeholders 
with the tools and channels they may need to bring their concerns to the attention of a 
prominent system’s operator. It is telling that paragraph (vii) requires major decisions to 
be disclosed to stakeholders, while nowhere is prior consultation required. It is is nice to 
at least know what is foisted upon us; it would be rather nicer if we could provide some 
input beforehand.  

. 

Issues related to board composition are also addressed very vaguely, with nothing but 
a requirement (if it can be so called) that a board “include suitable members” (which, as 
worded, does not even call for all members to be suitable) “with the appropriate skills”. 
Corporate law already demands as much. 

We also note that while a prominent system’s objectives would be required to “place a 
high priority on the safety and efficiency” of its operations, requirements regarding 
market conduct-related issues are explicitly not treated as being a “high priority”, with 
the system being merely invited to act in a way that supports confidence and “other 
relevant public interest considerations”, which are left unarticulated, “as well as the 
objectives of relevant stakeholders”, that last phrase looking suspiciously like an 
afterthought. Plainly such requirements would not support adequately oversight of the 
ways objectives are implemented by a system operator. They do not address policy 

                                                 
11 See Innovative, loc. Cit., as well as Black, Julia. Paradoxes and Failures: ‘New Governance’ 

Techniques and the Financial Crisis. [2012] 75 (6) Modern Law Rev. 1037, especially 1045-
1046.  

12 For details of our views on these topics, please see Innovative, in particular subsections 
3.1.5 and 3.1.8.  

13 For details of our views on these topics and a specific set of examples, please see 
Innovative, in particular section 3.2.6.  



8 

 
issues, nor do they enable a regulator to assess the operator’s activities on the basis of 
considerations such as fairness or accessibility 14

There is therefore clearly room for improvement regarding the specific aspects that 
should be overseen with regard to the governance of prominent payment systems. 

. They are focused on safety and 
soundness concerns, with other issues being given short shrift. 

With regard to “settlement finality”, we certainly agree that settlement should be 
prompt, final and certain. We heartily support the development and implementation of 
intraday and real time settlement. We are somewhat concerned, however, with reliance 
on a vague notion of “value date” unless a framework is implemented that restricts the 
ability of systems and participating financial institutions to establish unilaterally a 
transaction’s value date 15

With regard to “operational risk”, we note in passing that the Bank proposes that a 
prominent system be able to resume operations “within two hours following disruptive 
events”. While we agree with the principle, we query how such a requirement would be 
applied. Depending on the definition of the notion of “disruptive event”, which can 
extend from a localized power failure to a meteorite crash obliterating the Greater 
Toronto Area and decimating telecommunications networks across central Canada, we 
suspect that there are situations where the prescription is actually too lax, and others 
where it is simply too drastic. Perhaps a graduated scale may be more appropriate. 

. We would also underline that there are situations where 
payments need to be revoked by an end-user; standards regarding finality should 
therefore allow for such a possibility. 

With regard to “efficiency and effectiveness”, requirements regarding effectiveness 
could be improved by mandating that a system must also meet the needs of participants, 
end-users and markets with regard to its rules and other normative instruments. This 
would allay the difficulty raised by the notion that an operator meets its obligations 
simply by abiding by its terms and conditions, when in fact those terms and other 
contractual agreements (or similar instruments) may be imposed on other parties and 
contain unfair or unconscionable provisions which the other party had no choice but to 
accept. 

3.0 Final observations and conclusions 
Before specifically answering the questions posed in the Paper, we would like to 

formulate some final observations. 

First, we note that the Paper provides limited information regarding compliance and 
enforcement (except perhaps regarding the “access” standard); it would be useful for all 
                                                 
14 Let us imagine for instance a hypothetical prominent system operator which imposed 

excessive fees, or prohibited payment operations involving some types of retailers; would 
they be considered as well-governed under the standards envisioned by the Bank and if not, 
under the standards proposed, what could the regulator do?  

15 We are concerned with practices which were observed in the European Union, and 
especially in France, where banks would set value dates that could be as much as three 
days later than the day a cheque was posted. Such practices were ended by legislation in 
2009.  
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parties to understand better who would oversee prominent systems, how they would 
oversee them and how transparent the process would be, so that stakeholders can be 
involved by being involved as well as providing insight. 

We also note that this framework is likely to impact mostly ACSS and that, assuming 
it is put in place in 2016, CPA would then develop a plan to address gaps, which 
experience indicates would probably not be implemented before 2017. Yet we all know 
that CPA is undertaking a modernization process whereby, hopefully, a new platform will 
be developed to replace ACSS, and possibly by the early 2020s. Therefore and while we 
appreciate that it is appropriate to improve the oversight of ACSS, we cannot help but 
query where resources would be best allocated – our own, CPA’s and the regulator’s. 

ACSS currently works acceptably. The real long-term challenge is in designing the 
new platform. Yet the Paper is weaker than it could be in terms of requiring that system 
design meet user requirements on a long-term basis and actively involve stakeholders. 
While we are mindful that CPA is currently doing its best efforts to ensure such 
involvement, there are also indications that CPA members may still be tempted to let 
their own immediate interests come before the general interest of the Canadian economy. 
And we see nothing in the proposed framework that would allow a regulator to step in 
and require that a broader perspective be adopted should that be the case. 

Canada needs a strong, comprehensive oversight framework for payments, with a 
vigorous regulator16

Question 1 

. It remains unclear to us that the proposed framework is a useful step 
in the direction of establishing that framework. Albeit not quite – yet – in quiet 
desperation, we are tinkering with the cogs of the cuckoo clock, while elsewhere people 
tap their Apple Watch. 

 We do not propose other criteria at this point, but recommend that the Bank clarify its 
interpretation of the suggested criteria, as well as of notions such as “impact on economic 
activity” and “general loss of confidence” and interpret them in a way that acknowledges 
the complexity and variety of real-life situations. 

Question 2 

We generally agree with the list of topics regarding which the Bank proposes to 
develop standards, although we would suggest some attention should also be given to 
reputational and social risk.  

Question 3 

The risks associated with “legal basis”, “governance” and “efficiency and 
effectiveness” are addressed too leniently. “Operational risk” may warrant a more refined 
analysis regarding operational disruptions. 

Question 4 

No. 

                                                 
16 For details of our views on these topics, please see Innovative, in particular section 3.3.6.  


